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To His Honour the Lieutenant Governor in Council 


The Ontario Energy Board was required by Order in 
Council oo o/esetomexamine. cand. after holding ai public 
hearing to report on the impact on the business, customers 
and service of Union Gas, and on energy supply in Ontario, 
of the acquisition by Unicorp Canada Corporation of more 
than ee OMpeLCemtimoOreuthessshareswoft Union Jinterprises Ltd. 
which holds all of the common shares of Union Gas. The 
Board was also asked to report on the need for or desir- 
ability Ot epuDliG@wbeVview sand regulation of the, direct and 
indirect ownership and control of gas distributors and 
transmitters in Ontario. ihe’ Board submits ats “report 
herewith. 


Respectfully submitted, 


TARIO ENERGY BOARD 


Chairman 


D. A. Dea 
Member 
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REPORT OF THE BOARD 


INTRODUCTION 


On February 1, 1985, Unicorp Canada Corporation 
commenced an attempt to take over Union Enter- 
prises Ltd., a holding company whose major 
asset was Union Gas, one of Ontario's three 
major natural gas utilities regulated by the 
Ontario Energy Board. The takeover was resis- 
ted by the management of Union Enterprises and 


a highly public struggle for control] ensued. 


The Lieutenant Governor in Council, on_ the 
recommendation of the Minister of Energy, issued 
an OLder weil — COUDCH as Ol eereuruary 15... 1985), 
requiring ‘the Ontario Energy Board to hold a 
hearing and report to the Lieutenant Governor 
in Council ‘on’-the impact of the purchase of 
Union Enterprises by Unicorp on the operations 
of Union Gas and on the more general. question 
of review and regulation of ownership’ and 


CONTToOlwor Taculal eas uULTLircres “in, Ontario. 
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After the Order in Council was issued, but 
before the Energy Board's hearing was underway, 
Unicorp was successful in acquiring control of 
Union Enterprises and a settlement agreement 
between the two parties was drawn up. Subse - 
quently a set of joint undertakings from Unicorp 
and Union Enterprises was presented to the 
Board which make certain commitments regarding 


Union Gas. 


The .current “Ontario, Enerey (Board Act. (sequion 
26(2), requires the approval of the Lieutenant 
Governor for any, .acquisition of §20 percent on 
more of the common shares of a natural gas 
utility... However, the ssection does. not provide 
for the possibility of the takeover or change 
Of control “of vas holdi nomGconpany mwnlch sownsSeon 


controls a-snatural (eas: utility. 


All three Ontario natural gas utilities, Consu- 
mers' Gas, Union Gas and Northern and Central 
gas- have previously undergone changes in corpo- 
rates structure. which have Snesuited, in “cach mor 
them being controlled by holding companies, and 
which have been approved by the Lieutenant 
Governor. In the case of Unicorp's takeover of 
Union Enterprises, there was an indirect change 
of control of 74,.m4ajoOb wnatural cas sutilaty which 


therefore challenged existing legislation. 
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At the hearing held by the Board between April 
9 and May 19, 1985, arguments and evidence was 
presented by parties to the takeover transac- 
tion, by intervenors on behalf of industry, 
municipalities, political parties and by indi- 
Viduals , *and “by the “Ontario Energy *Board- Coun= 
sels Detanls ‘of “Significant® financial’ transac- 
tions which enabled Unicorp to be successful in 
its takeover bid were made public for the first 


time. 


During the hearing, the Board had the benefit 
OL ail exceptional =range of informed and ,expert 
witnesses. Significant evidence was presented 
that caused the Board to examine not only its 
role during the transfer of ownership or control 
Ore aeenatiiral. cas tittlity. but also its regula- 
tory powers in general, and its ongoing respon- 


sibilities and authority. 


Ine Board’ 1s conscious ‘of *the-importance?of the 
government retaining its power of approval over 
the control or ownership of the three major 
Natvundl "gas Utrlities. SExamination of the case 
and evidence at the hearing has convinced the 
Board of the need to identify more strongly its 
areas jOf Teg@iilatory, power; in order to to ref- 
lect the evolution of corporate structure and 
ownership of the natural gas utilities that has 


occurred in recent years. The Board also 


pail 


REPORT OF THE BOARD 


recognizes the value of the natural gas utili- 
tres “being, economically suntettered.s sUUllimures 
should not be pawns in the transactions of 
holding companies, but they should have the 
freedom to benefit from vigorous management and 


Ownership. 


Chapters '1 to 5S of this Report ‘descripe “the 
role of the Board, give details of the hearings, 
outline the process of the takeover and the 
parties to it and summarize the arguments of 


thes participants at theshearing: 


Chapter 6 delineates the principle of the public 
interest which the Board has applied in this 


Gasier 


Chapter 7 relates the issues of holding compa- 
nies, takeovers and concentration of control as 
they apply to natural gas utilities, and recom- 
mends that, subject to other recommendations, 
«no action be taken to interfere with the Unicorp 


takeover of Union Enterprises. 


Ghapter. “87 con taitismeuindi ne smeonm SOme™ Spectre 


issues relating» tomthis case. 
Chapter 9 analyses the joint undertakings of- 


ferTrea= Dy. Unrcorpmand sUngol uncer prirses min.) Lela. 


tion to the OEB's key areas of regulatory 
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concern. Important aspects of the Board's 
powers are’ revieweo and the status of all exis- 
ting undertakings relating to natural gas uti- 


lities is examined. 


Chapter 10 gives a history of the Ontario legis- 
lation relating to the ownership and control of 
natural gas utilities, and a survey of compara- 


ble legislation in other provinces. 


Chapter 11 considers the best manner in which 
the Government can continue to excercise its 
concern for the change in control of a gas 


Ub 7 Ice. 


Chapter 12 summarizes the Board's recommenda- 


tions. 


Volume I) of ‘the Report contains appendices 
which summarize the evidence of witnesses, 
Drovide Vnans go: 7 the. operating areas ~of the 
NAtUEALe CaS Ut ibitres  ecnarts of. the, welevant 
COLDOLAt Galch EUG CULesmand copies of ~the junderta- 


kings and) orders, in .counci). 
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t. THE ROLE OF THE ONTARIO ENERGY BOARD 


The distribution of natural gas within Ontario 
to residents, businesses and industry is funda- 
mental to the economy of the province. Tin AS 
an essential service, and consequently one with 
which the legislature has long had a deep con- 


cern. 


There are three major gas distributors in 
Ontario which together serve approximately 
1,462,000 customers. Each gas distributor is 
granted franchises to operate a monopoly within 
a given area: Union Gas operates within south- 
western Ontario, Consumers' Gas operates in 
southern, central and eastern Ontario, = and 
Northern and Central Gas operates in  north- 
western, northern and easter Ontario. The 
combined assets of the three total $3.3 hillion. 


Wal 
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The total “reventle “of =these uml tec wacee, 


proximately $3.7 DUlivonsine hose 


Since these gas utility franchises are mono- 
polies created’ “in chew spiin lic een te mes (eeu i 
ownership is a matter of public concern and has 
traditionally been asubject»=cto ~approvale: Dyeeeles 
Government of Ontario, through legislation 


established in the Ontario Energy Board Act. 


The (existing | lesislationemsection) 26 lc) Oolmeiec 
Ontario energy Board Act requires that notice 
be given and approval be obtained for any per- 
son to acquire 20 percent or more of the common 


shares of a natural gas utility. 


In February, 19854 ' Unicorp?)iCanadar Corporation, 
a holding company mainly active in the field of 
real estate, began proceedings to acquire shares 
tov%gainscontrol obeUnionsinterpurses, a holding 
_ company whose major holding was Union Gas. The 
takeover was vigorously contested by Union 


Enterprises and highly publicised. 


Since the “proposed takeover of control of the 
natural*pgassutility? was inditrecta® the existing 
legislation was not directly applicable. How- 
ever, the Lieutenant Governor in Council, noting 


that Union Gas was subject to regulation under 


Lee 
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Ghe, » Ontawiomesbnet oye boarcdw Act.) and that 4 the 
proposed takeover was the subject of public 
CONCETN .ueleshobruatyes 15.8 985 1ssued Jan Order 
in Council ordering the Ontario Energy Board to 
hold ja ,publiGsehéarings and. report..to -~him. pur- 
Suantvetroeocecttron's6 off Che"OEB Act, which reads 
as follows: 


The Lieutenant Governor in Council 
may require the Board to examine and 
report “One any ‘question’ . respecting 
energy that, in the opinion of ‘the 
Lieutenant Governor in Council, re- 
GuVres "ay pubiac hearing." 


The Order in Council states: 


WHEREAS Union Gas Limited ("UGL"), 
Canada's second largest distributor of 
NaLitealeevaswmaplay sr a vital’ role’ as’ van 
energy supplier to the Ontario economy, 
owning and operating a fully integrated 
natural gas transmission, storage and 
distribution system located in south- 
western Ontario serving approximately 
492,000 industrial, commercial and 
residential customers and providing 
transmission services to TransCanada 
PipeLines Limited and transmission and 
storage services to other major distri- 
bution companies; and 


WHEREAS UGL is a distributor and 
transmitter of gas within the meaning 
of the Ontario Energy Board Act and is 
therefore subject to regulation under 
that, Acts. and 


Wes 


REPORT OF THE BOARD 


1/4 


WHEREAS Unicorp Canada Corporation 
(UUNVCOED a ere pubively (traved ‘corpora 
tion, has made a, public woffer to pur-= 
chase by way of share exchange any and 
all of the outstanding common shares of 
Union Enterprises Ltd.("Enterprises"), 
a publicly traded corporation which 
holds all of the common shares of, and 
therefore con= (trols, \UGL; and 


WHEREAS a number of major custo- 
mers of UGL, and a number of municipa- 
lities from which UGL holds’ service 
franchises, have expressed considerable 
concern and are seeking assurances that 
their interests and the public interest 
IM@price, <Senyvice yandgereliabilitye wre) 
not" Dew jeopardized soye "tne propo sceu 
transaction; and 


WHEREAS Council is of ‘the opinion 
that the proposed transaction raises 
questions respecting energy which re- 
quire a public hearing: 


THEREFORE pursuant to section 36 
of the’ Ontario’ Energy Board Act’ the 
Ontario Energy Board be required to 
examine and, after holding a_ public 
hearing with respect stneleta, Lepore te 
the Lieutenant Governor in Council on: 


die TOC proba vewana spoveloral Llpact. 
i) on the storage, transmission and 
distribution business and activi- 
ties of Union Gas, 

ii) on the present and future custo- 
mers of Union Gas, in terms of 
both service and rates, 

i111) ‘or _thoser wiGe contract with. Union 
Gas for storage or transmission 
services, and 

iv) on energy supply in Ontario 
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ofet Chepsaeacquus ition ¢iby Unicorp, 
pursuant to an offer dated 
February 1, 1985 made by Unicorp 
tojaathesthoidersey ofafabl of the 
common shares of [Union] Enter- 
DaLses.s ald ranye MOdLEI1Cationset oF 
thegesaid gotferaiof&iwmores than. 20 % 
of the common shares of Enter- 
Drises ss and 


tess mie .need ~. fOr, oO. desirability, of 
the public review and regulation 
of Sboth gether dilrectayiand.. indirect 
ownership and control, and trans- 
fers thereof, of gas distributors 
and transmitters in Ontario. 


btgmays besusetolt at the Potitset of this Sreport 
to review briefly the duties of the OEB which 
are set out in the OEB Act. 


The OEB regulates all natural gas utilities in 
Ontario except those municipally owned = and 
CONLTO ledaby tne cilities Of hingston and ,hit- 
Ge thei It is responsible for determining 
rates and charges for the transmission, storage, 
distribution and .sale of natural gas in the 
province; for designating and authorizing of 
natural ~ gas* Storave areas; for authorizing 
construction of transmission lines; for autho- 
LIZ ing esexpropuidt tons... Ol maltural gas pipelines; 
and fOr = approving tLanchises “for ‘natural gas 


utiities to serve designated areas. The OEB 


1s 


Sa dtdl 
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acts upon references from the Minister of Energy 
regarding Ontario Hydro's wholesale rates and 
other rate-related matters; from the Minister 
of Natural Resources regarding certain oil and 
gas matters; and from the Lieutenant Governor 


on any question respecting energy. 


Under the Muncipal Franchises, Act the OEB ap- 
proves the terms of a proposed by-law granting 
a franchise to supply gas to a municipal corpo- 
ration or to distribute gas in the municipality, 
and extends the term of such franchise or of a 


transmission franchise. 


The OEB grants certificates of public ‘conve- 
nience and necessity to construct works and 


supply gas in municipalities. 


Under the Petroleum Resources Act, and upon 
reference from the Minister of Natural Re- 
sources, the OEB reports on certain applications 


FOr permigesmandel | Gences: 

Under the Public sri lities @Act. sathe, OEB  con- 
trols gas utilities that contravene municipal 
by-laws prohibiting the distribution and sale 


of gas containing sulphuretted hydrogen. 


Under the Assessment Act, the OEB decides whe- 


1/6 
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ther certain gas pipelines are transmission 


LIN€SstOGeassessment purposes, 


Uidertestlessiorontos DIstniat Heating Corporation 
Act, 1980, the OEFB, upon appeal by a customer, 
fixes steam rates for certain customers of the 


LorontoplistercomieatingsCorporation. 


Most important to this case, the OEB reports to 
the Lieutenant Governor on applications by gas 
utilities to sell their assets or amalgamate 
With jothem,uGilities _and ;on, applications by 
persons to acquire shares of a gas utility 
which would result in a holding of more than 20 


perecentvotvany class of .shanes, 


177 
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2. THE HEARING 


The Lieutenant Governor issued an Order in 
Council dated February 15, 1985 directing the 
Ontario Energy Board to examine and, after a 
publi citheanm neywatoxk sr eporteon ithe yUnicorp stake= 
over of Union Enterprises and on the need for 
public review and regulation of ownership and 
control and transfers thereof, of gas utilities. 
These two aspects are referred to in this Report 
as Phase I and Phase II respectively. On Feb- 
ruary Le. L9s8sesthe Board issued’ “its Notice 
convening the public’ hearing’ ordered by the 
Lieutenant ®Governor. The Notice invited inte- 
rested persons to make submissions, outlined 
the intervention procedure and the matters to 
be considered in evidence. The Notice also 
defined the areas of the public interest to be 


addressed. 


tig | 
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Zire In order to assist intervenors and the general 
public, the Board issued a series of questions 
to be answered by Unicorp and Union Enterprises 
as part’ of several procedural orders. Othe 
procedural orders contained summonses to wit- 
nesses or dealt with other administrative mat- 


Lie io, 


Zino Unicorp and Union Enterprises provided written 
answers to questions put to them in the Board's 
procedural orders, and also provided additional 
pre-filled evidence in advance of the hearing 
both from company witnesses and from expert 
witnesses. All such pre-filed written evidence 


was entered as exhibits at the hearing. 


2.4 The first day of the hearing was on March 13, 
1985, and. dealt with procedural matters. At 
that time the Board postponed the date for the 
resumption of the public hearing from March 19 
SUM Gaile Ap Tle OS eliOG Ge This was done at _ the 
request of Union Enterprises and without objec- 
tion, Tiromevany othenyapantucapancg. The “public 
hearing resumed on April, 9, 1985 and finished 
on May 29, 1985. There were twenty-nine hearing 


days. 
Letters of Concern 


235 A total of 288 letters were received by the 
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Board . from ~eighty-one.j~. companies. and school 
boards, seventy city councils and townships and 
137 concerned individuals. A summary of the 
concerns was read into the record by Board 
Counsel and all were entered in the record 
collectively sas SExhybits6% Slheliwiews expressed 
by the writers have been taken into account by 


the Board in making its findings. 


Participants 


They 1nitialwipatuicipants Ainge the shearing ~ and 

their Counsel were as follows: 

® Unicorp Canada Corporation represented by 
Mra CosaGleeLax.O0VGPs aMrawAch Leibely! Ms’. 
Julaa Ryan *and!Mr. J. pDagAl tons 

» Union Enterprises Ltd./Union Gas Limited 
represented) byy Mriadt Fe Howard, Q.C. and 
Mipaadke« le ROUS OM; 

e Ontario. Energy, Board “Counsel, Mr. J. Cam- 


pion. 


Other active intervenors were: 
r Industrial GasmUsers*Associatiion ) C'IGUA™), 
hepresentedsibyiMr.. Pea ythompson, Q.C.% 


® Inter-City —Gas> °Corpomation , represented 
bYaMr ao eR Oman: a0. Cs) and iMr gps bBre tt: 
@ Hiram Walker Resources Limited, repue- 


SsentedeovamMr.. Ge campbell. 0, C.~ 


Ey 
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8 The*?Consumers® @ Gas "Company eatd 4.) Tepresen- 
ted *by4 Mr. ORS. "Paddon® OVtre 

® The Regional Municipality of Haldimand- 
Norfolk and The Corporation of the City of 
Chatham, “represented = by" Mrewl. 7A. Cline, 
O2GS; 

® Thee Corporacion “oreethe  Crty sof Kitchener, 
Fepresented by? Mr. "Cl *Me"McGrip, Mr.) J. A. 
Ryder, O76), and Mrv Js) Wallace. 

& Energy Probe, represented by Mr. D. Poch; 

® Certain industrial gas users, represented 
by Mr. S. Kawalec; 


® The Ontario New Democratic Party Caucus 


2G In addition, the following individuals partici- 

pated in the hearing but were not represented 

by counsel: 

a Mr. Bram Verhoeff, on behalf of himself; 

a Mr. Achiel Kimpe, on behalf of himself; 

@ Mr. T.R. Close, on behalf of the Chatham 
and District Chamber of Commerce; 

8 Messrs D. and N. McGeachy, on behalf of 
the McGeachy Charitable Trust; 

® Meroe Nacnol’= on behalt- "or enimsel: sande tins 


wife; 

® Mr. §& Mrs. La Bombarde, on behalf of thenm- 
selves; 

& Mum CemiMseelatham. von = behalf mots the County 
OO xtHords 
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oe The following organizations filed interventions 


but did not participate in the hearing: 


® Natural Resource Gas Limited 
® Petrosar Limited 
e Du Pont Canada Inc. 
® TransCanada PipeLines Limited 
© Municipality of Hamilton-Wentworth 
® My. VLYSDonotriro von behalf of the Liberal 
Party Caucus 
Witnesses 
250 The following witnesses appeared on behalf of 
Uni c@Ep. 
& Mr. James W. Leech 
President, Unicorp Canada Corporation 
8 Mr. G. R. Cowan 
Senior Investment Analyst, Levesque 
Beaubien Inc. 
€ DG. AGsr ye yiGrechever 


Vice-President,National Economic 
Research Associates Inc.; Professor 
of Economics and Environmental Stu- 
dies, University of Wisconsin, Madi- 
son; former Chairman, Public Service 
Commission of Wisconsin 
e Mr Sen noi eeola ter 
Senior Vice President, Energy Manage- 


ment Associates Inc., Atlanta, Georgia 
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% Mr lee Ola ven 
Senior Vice President, Nesbitt Thomson 
Bongard Inc. 

e Drow W.. RoeWategs 
Professor of Economics and Finance, 
University of Toronto 

8 Mr tGequge q>.. Mann 
Chairman, Unicorp Canada Corporation 

& Dr. W. J. Baumol 
Professor of Economics, Princeton and 


New York Universities 


Dele The following witnesses appeared on behalf of 

Union Enterprises and Union Gas. 

e Mr. F. M.sEdgetl 
Senior Vice President, Utility Opera- 
tions, Union Gas Limited 

rs Mr) eM J 9 eOLGN 6 tye 
Treasurer, Union Gas Limited = and 
Union Enterprises Ltd. 

.@ Mr Jal aheecKrenans . 
President, McLeod Young Weir Limited 

@ DOr: tuiGe Repiniadal: 
former Commissioner, IN AST Federal 
Energy Regulatory Commission; Vice 
President, Charles River Associates, 
Boston, Massachusetts 

® Mr. W. Darcy McKeough 
Chairman, Union Gas Limited and Union 


Enterprises Ltd. 
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The following witness appeared on behalf of 
Consumers' Gas. 
@ Mr. R. Martin 

President” and Chief Executive Officer, 


The Consumers' Gas Company Ltd. 


The following witnesses appeared on behalf of 
Inter-City Gas Corporation. 
® Mr.*R.°G. Graham 
President and Chief Executive Officer, 
Inter-City Gas Corporation 
& Mriviee Et. PAndnews 
Vice President of Finance and Regu- 
latory Affairs, Northern and Central 


Gas Corporation Limited 


The following witnesses appeared on behalf of 
the Ontario Energy Board Counsel. 
® Dna W. J. Cannon 
Associate Professor of Finance, 
Queen's University 
e Dr 4 fdisk .jpbaldwin 
Associate Professor of Economics, 


Queen's University 


The following witnesses appeared at the request 
of Ontario Energy Board Counsel. 
& Mr. J. A. MacNaughton 


Director, Burns Fry Limited 
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® Mig eo Roe GOnilac hei 
Chairman and Chief Executive Officer, 
Gordon Capital Corporation 

8 Mra. Toe Eyton 
President and Chief Executive Officer, 
Brascan Limited 

® Mie COCK Wedel 
Executive Vice President and Chief 
Operating Officer, Brascan Limited 

& Mr. Paul Reichmann 
Senior Executive Vice-President, 
Olympia § York Developments Limited 
(evidence provided by affadavit) 


2s An analysis of the positions of the participants 
ESapresentedmine GChapteus: 4 andes p Ole onl Smee p Olde 
A summary of the evidence of witnesses is pre- 


sented in Appendix A in Volume II. 


Transcripts and Exhibits 


Z2>L/ A verbatim transcript was made of all the pro- 
ceedings. The full transcript of 4,149 pages 
and all the exhibits filed with the Board in 
connection with this hearing are held at the 
Board 's ..0ftiGesmeandy. ane available for public 


examination. 
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Bie THE TAKEOVER OF UNION ENTERPRISES 


Daal This) chapter. presents),a.description of Union 
Entetpri sesmand) off #UnLCoEp 74 gives, an’ "overview 
of the transactions that took place during the 
takeover, and summarizes the settlement agree- 


ment between the two parties. 


Union Enterprises 


54.92 Union. Enterprises is a publicly traded company 
which, since January 1, 1985, has operated as a 
holding company with two wholly-owned subsidia- 
ries, Union Gas (one of the three major regu- 
lateds natinvaleeeass distributors 7in) Ontario) ‘and 
Union Shield Resources. These companies' as- 
Sets hatO Gadel edfe$ 193.99 524151000 castt-at’ (March 31’; 
OSA andy ($18 OKRGS3 sate March, 51," "1985. The 


chairman and chief executive officer of Union 
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Enterprises ‘atesthe »time. the takeover sactiy iy. 


commenced was Mr. W. Darcy McKeough. 


Union Enterprises had originally been incorpo- 
rated in 1961 and was a wholly-owned subsidiary 
Obs Union —GaSeeunt) eevanua hy ee) eo oor At that 
time, Union Gas reorganized its corporate and 
financial: structure in order to segregate its 


utility assets from its non-utility assets. 


Under the reorganization, Union Gas_ retained 
all of its utility assets, which are subject to 
regulation by the Ontario Energy Board, and a 
new entity, Union Shield Resources acquired all 
of the company's unregulated non-utility as- 
sets. Union Enterprises became the parent of 
these two companies, holding 100 per cent of 


the common shares of each company. 


Union Gas owns and operates a fully integrated 
natural gas transmission, storage and distribu- 
tion system in southwestern Ontario, which 
serves approximately 505,000 industrial, com- 
mercial and residential customers and provides 
transmission and/or storage services to several 
major distribution companies. Union. Gas ope- 
rates under franchises granted by a number of 
municipalities, and its rates are subject to 


regulation by the Board. (A map showing the 
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Union Gas distribwtion, transmission and sto- 


rage areas is shown in Appendix B-l. 


At the time of the reorganization, the non- 

utility assets which were acquired by Union 
Shield Resources consisted primarily of share- 
holdings in two natural resource exploration 
companies based in western Canada, Precambrian 
Shield Resources Limited and Numac Oil § Gas 
Ltd. Union Shield holds 65.6 percent of the 
common shares and $20,000,000 worth of prefe- 
rence shares in Precambrian, and 18.3 percent 
of the common shares of Numac. These invest- 
ments together amounted to 17 percent of Union 


Enterprises' total assets. 


At the time of the restructuring, these assets 
were transferred to Union Shield which, in 
consideration therefore, issued prete rence 
shares having an aggregate redemption. value 
equal to the fair market value of these assets 
($200,000,000) to Union Gas. Union Gas then 
paid a $96,000,000 dividend to Union Enter- 
prises, which invested it in Union Shield, 
which immediately used the funds to redeem 
$96,000,000 of the preferred shares which it 
had issued to Union Gas in exchange for the 
non-utility assets. Thus, at the completion of 
the reorganization, Union Gas held $104,000,000 
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worth of Union Shield's preferred shares. 


After the Union Enterprises reorganization, the 
common shareholders of the previous Union Gas 
became common shareholders of Union Enterprises 
through a share-for-share exchange, whereas the 
preferred shareholders and holders of long-term 
debits sretainedeythei rivintéerests@ing the new Union 


Gas directly. 


Union Gas stated in its reorganization petition 
that this restructuring was intended to facili- 
tate regulation by the Ontario Energy Board and 
diversification. Since Union Gas's_ utility 
operations would continue unchanged, the com- 
pany applied to the Lieutenant Governor under 
Section 35 for an exemption from compliance 
with Section 26(2) of the OEB Act. Section 
26(2) prohibits a gas distributor from amalga- 


mating with another company, and prohibits any 


person from accumulating over 20 per cent of a 


class of shares of a gas distributor, without 
£ixst obtaining leave of the Lieutentant 
Governor, which acquisition would otherwise 


have required a public hearing by the OEB. 
The application for exemption was accompanied 


by undertakings provided by Union Gas_ which 


were designed to protect the operations, inves- 
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tors) aandiciistomernsawot eunion ps Gas: (These un- 
dertakings are discussed in Chapter 9 and pre- 
sented in Appendix D-4.) Leave was granted and 
the reorganization was effected without a pub- 


lic hearing. 


With the completion of these changes on January 


1, 1985, the corporate structure was as follows. 


| | 
| Union | 
| Enterprises | 
| | 
ees See 
| 
| 
00% fee OOS 
a VWAVRT Ga | 
| | | | 
| Union Gas | | Union Shield | 
| 
| 
[RS 36 165. 6% 
Sr eahee aed eee 
| | | | 
| Numac | | Precambrian | 


Two observations should be made about this 

reorganization. 

Le) By making the natural gas utility, Union 
Gas, a subsidiary of a holding company, 


the management was following a pattern 
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already established by the owners’ of 
Ontario's other two major natural gas 
utilities: Northern and Central is con- 
trolled by Inter City Gas Limited, and 
Consumers' Gas is controlled by Hiram 


Walker Resources Limited. 


ii) The shares of the reorganized Union Enter- 
prises, like those of the former Union 
Gas, were widely held. The largest single 
shareholder was GLN Investments Limited, a 
company controlled by Brascan_ Limited, 
which owned 16 per cent of the common 
shares. The new holding company, Union 
Enterprises, was thus vulnerable to a 
takeover, because the provisions limiting 
ownership of natural gas utilities under 
section 26 of the Ontario Energy Board Act 
were generally believed not to apply to 
holding companies controlling the _ regu- 
ated tainty . 


Unicorp Canada Corporation 


os 


Le 


Unicorp is=sa-publicly ~traded, “assetl-ortented 
company with investments and operations in 
commercial real estate, energy, financial ser- 


vices and marketable securities. It was created 
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by the amalgamation of Unicorp Financial Corpo- 
ration and Sentinel Holdings Limited on 
December 31, 1979. UnicGcorp 2S qcontroelled iby, 
George Mann who controls 68 percent of the 


outstanding Class B voting shares. 


Since 1978 Unicorp has demonstrated a remark- 
able record of growth. The book value of its 
assets has grown from approximately $41 million 
to $480 million, an annual compound growth rate 
Ofe overs S0stinem cent. The appraised value of 
its assets in the same period has grown from 
$43 million to $678 million, an annual compound 
rate, jof over 59 percent. Much ofthis growth 
is the result purchase of American Real Estate 
Investment Trusts at prices less than the value 
of their underlying assets, and the subsequent 
resales,ofa,selected, = properties. Thos. unmtail 
recently, the company has focussed on asset 


growth rather than on revenue from operations. 


Unicormpts tassetsestota lledwis479,851,000, as of 
December 31, 1984; of which approximately 74 
percent were located in the United States. The 
following table provides a breakdown of assets 
by allocations andiseaGtl Vi tytaGathatstime, aprionuto 


its takeover of Union Enterprises. 
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The Takeover 


Unicorp began purchasing Union’ Enterprises 
shares soon after Union Enterprises reorganized 
1tselfeionitJantane bIGKkSS52%sUnicorp had origi- 
nally held only 100 shares in Union Enterprises, 
which had been purchased as Union Gas_ shares 
prior’ to’ the)’ reorganization. By the end of 
January 1985, Unicorp held 4,470,000 shares in 
Unromtintveppurses, Sor wo.sipercent «ofthe out- 
standing voting common shares. These had been 
purchased on the open market at an average 


price of $13.00 per share. 


On’ January 30,° 1985, Unicorp made a firm offer 
to buy 5,290,000 common shares of Union Enter- 
prises from GLN Investments. These constituted 
16.39ipercent sofetthe outstanding ® shares. This 


offer was accepted. 


Unteorpertthiens emadespay epublacitoffer “(dated 
February ? eboeS)i ato spurchase any. and ali of 
the outstanding common shares of Union Enter- 
prises on the basis of one Unicorp $1.17 Cumu- 
lative Redeemable Retractable Class II Prefe- 
rence Share, Series B and one-half of a Class A 
Non-Voting Share Purchase Warrant for each 
Union Enterprises common: share. The offer was 
Co Ofexpure fateinidnighoP one February 22, 1985, 


unless extended (which it was). 
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Each Unicorp Preference Share will. pay quarter- 
ly, “dividends adtean eannual sratesot ep1.il7) ean 
will be redeemable at $13.00 per share at the 
optionsjgo Unicorp 4 onm omeatterneMarch 31,7 19388) 
and retractable at the option of the holder for 
$1300 OF Ppersishare: onsita nent 16092. and leach 
March 3lst © thereafter. The’ Unicorp Warrant 
will entitle the holder to purchase one Class A 
Non=-Votings* Share sof Uniicorp ion’ or prior to 


Marche] § 9O87eat asprice sofas oejisuper share. 


Upon making the offer, Unicorp assured share- 
holders thatvirtVhad@no, intentuonsa at that time, 
of seeking any material change in the opera- 
tions, management, assets or dividend policy of 
Union sEnterprises WOGHoOwe Ver weit @stated that it 
did intend to seek representation on Union 
Enterprises Boardjeolighireaetorss)in proportion 
to its shareholdings. Nevertheless, on 


February 6, 1985, Union Enterprises' Board of 


. Directors urged its shareholders not to deposit 


their shares in response to Unicorp's offer. 


Both Unicorp and Union Enterprises argued their 
opposing views on the merits of the Unicorp 
offer in many full page newspaper advertise- 
ments itbkanviellontaito woainssthemsupport, of un- 
committed Union Enterprises’ shareholders. In 


addition to the advertisements and press re- 
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leases issued “byiithes two parties, there “were 
many newspaper and magazine articles and tele- 
vision items about the dispute. Active press 


coverage continued throughout the hearing. 


On« February 15; '°°1985* the’ Ontario Securities 
Commission decided, after a six-day hearing 
intor ther’ question ofiw the Unicorp’ bids’ com- 
pliance with securities laws, that the takeover 
would »‘be allowed’! to proceed. The="OSC} tis 7a 
regulatory body which monitors trade in the 
Ontario securities market. The OSC establishes 
standards for behaviour in the market and backs 
them up with sanctions. Ltseefunetions= are to 
police "therPamndustry “and to provide’ "1t with 
professional standards. Like all regulatory 
boards, its broad function is the protection of 
the public’ interest. In its mandate, the pub- 
lic “interest’is defined’ as the interest of the 
investing public’ inwitsetrade in’ the securities 
market. (It should be noted that the "public 
interest"! with which the OFB is concerned is 
broader than that which guides the OSC. See 
Chapter 6.) 


On February 15, 1985 the matter of the takeover 
was referred to the Ontario Energy Board by an 
Order in Council from ‘the Lieutenant Governor, 


as described in Chapter 1. 
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Unicorp subsequently sought judgement from the 
Divisionalehcourtasoherthes swSsupremne Couct. Bor 
Ontario that the OEB's definition of the public 
interestwinieits })Procedural Order relating “to 
its hearing’ was ‘too ‘broad. “The Board believed 
LESSMresSpONST DUI yw rEOrmeatnes public” Giunteres: 
extended to the shareholders of utilities and 
therefore was requesting financial details 
hela tingyntolieuni corpaeand isi tssrabien: On March 
M4, 19855 the Cournterdismissed this application 
by 2Unteorp togalimuiesthesescopem of “the VOERS 
hearing. Subsequently, Unicorp filed testimony 
from wMr wuGeorgeesis. Mannegh)itss ichairman, -yand 
Mr. James D. Leech,:-its president; in response 
toy, thei, Board‘siftiquestions in) its procedural 
order. (At this time, on its own initiative, 
Unico np)) sal'somit i leds swith® themebeard, vcertaim 
undertakings. These paralleled earlier under- 
takings from Inter-City Gas, the holding com- 
pany; controhbling Northerngeg Central Gas), vand 
.Hiram Walker Resources, the holding company 
controlling Consumers' Gas. which had _ been 
accepted by the Lieutenant Governor at the time 


of a change of control in these companies. ) 


Followingn—-che= Order, din Council Sref erringe ithe 
takeover to the OEB, Unicorp had amended its 
offering “circular ‘byrvadding ‘information des- 


cribbing &thesarermsi®ofy theyiOrder ein Council as 
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well as other matters required by the OSC. At 
the: ,isamey ,timey;sUntcorp.. extended,.its offer to 
acquire Uniontbnterprise, sharesjuntil March 11, 
1985, and the date on which shareholders could 
withdraw shares tendered, was extended to March 
1 jp eh O85. 


On, March PlsgnUnicorpastook, -up,jrand paid for 
7,295,000 shares tendered under the terms of 
Litsteonier, Its holdings in Union Enterprises 
thensstotalbed,sll 3795, 000mshares,.or 36iypencent 


of the outstanding common shares. 


Meanwhile, on March 7, Union Enterprises ac- 
quired 100 per cent of Burns Foods Limited, a 
Calgary-based food processing and distribution 
company, for $125,0002 000% In order to effect 
this transaction, Union Enterprises © issued 
10,000,000 senior Class A convertible 8 percent 
preferred shares with a stated value of $12.50 
in exchange for all of the outstanding shares 
ofy BUINSPLOOdS mmmlheseushares, areyredeemable by 
UngonyeEnterprisesatwa prig¢esof.$12.50)' after 
April, 1987 and retractable by shareholders as 
of the same date and semi-annually thereafter. 
In,other, words, within two years,; Union Enter- 
prises may be required to pay out the 
$125,000,000 to redeem these shares. The pre- 
ferred shares will each carry four-fifths of a 


vote, which increases the total shareholder 
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votesby 89000 20005" For #2472" percente ny tTheshares 
are also convertible into Union Enterprises 
common Sharés Vat! a" priceMot P$1S54507uprto Aprils 
1990. However, the former shareholders of Burns 
Foods have given up conversion rights on some 
of the Union Enterprises shares in order to 
limit the dilution to a maximum of 25 percent. 
This was done to comply with a rule of the 
Toronto Stock Exchange. 


On March 11, 1985 the date set for the expiry 
of the takeover offer, Unicorp held 16,200,000 
conmon= shares or — 59 jomapercent’ cfm totaly cute 
standing common shares, of Union Enterprises. 
At’ that ‘time, Unicorp™ extended? its, offer @untad 
Marches eel 0852 


When the offer expired on March 15, Unicorp 
held” “approximately? "1977007000 “of ‘Union: Entexr= 
prises' common shares worth about $250,000,000, 
_giving Unicorp approximately 60 percent owner- 
ship of #Enterprrses sand “48m5 percent of s voting 


CONUIOK: 


The” "corporatem structure chart ‘which  £olliows 
depicts the relationship and voting interests 
between Unicorp and its principal subsidiaries 
and companies in which it has a significant 
interest following the takeover of Union Enter- 


preses: 
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oJ oll CORPORATE STRUCTURE OF UNICORP 
AS AT APRIL 9, 1985 


| 

| Mito ee os eM ann 

| Tracy Mann Investments Ltd. 
| Townsview Properties Ltd 

| 


——— 


| 
| 
68% 
| 
| 
| 
| | 
| UNICORP | 
| 
ps 
| 
| | | | 
| | | | 
SRG 9812s | lanagi3% leo lcs 
| Vie Soa | em 
lun rcoLnpertie ssi) Unron jee eCanadamlrustca 
| Resources| | | Enterprises| | Mortgage 
HF Meqete lew itd: | | Company2 
| | | | ‘ores 
| Canada 
| United States 
| 
le G5n86% 


| | 
| Unicorp American | 
leiCorporat fon | 
| | 


Financial 


ul 

| | 
Cityfed | 
| 

Corp. | 
| 


Notes: 


1. 8.2% voting interest calculated on a fully diluted basis. 
2. This interest has since been sold 
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The Settlement Agreement 


On March 28, 1985, after the takeover had been 
accomplished 4geUnvon | Enterprises: (gand, Unicorp 
reached “an Sagneement | jwhich) provides: »Unicomp 
with representation, on the Board of Directors 
of-. Union oEnterprisesm to Wreflectyaits §conmen 
share ownership. The Agreement outlined a new 
voting system on certain types of transactions 
andagplaced® limits jong Uniicorp!s ability tomact 
as majority shareholder for up to three years 
in order to preserve the interests of non- 

Unicorp' shareholders. As. sasjanesult.bofegitihe 
Agreement any legal action that had been insti- 
pated Sby Velthers (party, agains tusthes sobherme was 


discontinued. 


Uniconmp sentered Jintoyithew Agreements inworde resto 
ensure a visible resolution to what had been 
described in the press as an "acrimonious" 
batt les tomesthes~control ‘of | Unions Enterprises: 
Mreeway We Leeehyeithe President lof = Unicorpe 

testified at the Hearing that the purpose of 
the Agreement was to get both Union Enterprises 
and Unicorp executives back to work and thereby 
allow management to focus on the operations of 
the respective companies rather than on the 


takeover bid. 
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Mr. W. Darcy McKeough testified at the hearing 
that \*Unton" Enterprises **had’? entered into the 
Agreement because it alleviated concerns about 
the potential impact of single-person ownership 
of the utility and because the Agreement went 
some distance towards preventing Unicorp from 
attempting to pay for its acquisition of Union 
Enterprises from the assets and earnings of the 
UBER. Mr. McKeough indicated that Union 
Enterprises believed that the Agreement ended 
the dispute. He* @alsor'said®= that’ any* “further 
pursuit of the various legal actions, which had 
been commenced in an attempt to protect the 
minority shareholders of Union’ Enterprises, 
would hurt the consumers, employees and _ the 
remaining shareholders due to the length of 
time that would be involved in pursuing those 


legal actions. 


The Agreement is between Union Enterprises and 
Members of the Selection Committee (described 
below) on the one hand, and Unicorp Canada 
Corporation and George S. Mann on the other 
hand. This rather complex Agreement is summa- 


rized as follows. 
Purpose: The Agreement establishes Unicorp 


as the largest shareholder of Union Enterprises 


and provides minority shareholders with 


a AG 


ae 
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Leu Ssienifaganty .volcergon )\ithessBoard fore Die 
rectors <of\sUniien Enterprises; and 

Giij«e protection; imysathe scase,,jof, substantial 
transactions undertaken by Union Enter- 
prises and transactions between Union 


Enterprises and Unicorp. 


Cumulative Voting: Cumulative voting is_ to 


be established at the next annual meeting of 
Union Enterprises. Under cumulative voting, 
each shareholder is entitled to that number of 
votes equal to his shareholdings multiplied by 

the number of Directors to. be elected. Each 
shareholder may allocate his votes among the 


Directors as he or she sees fit. 


Number of Directors: The "Minority  Share- 
holders" (those other than Unicorp and its 
affiliates) shall be entitled to representation 


ony ‘the ,Boards obwDirectogsesof, 4Union Entenprises 


for the term of the Agreement. These are re- 


ferred, tomas UDesignated, Directors". "Other 
Directors" are, by implication, directors nomi- 
nated by Unicorp. | The proportion of -represen- 


tation is set forth in the following table: 
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Percentage of Votes 
Attaching to Unicorp's 
Securities to Votes 


Attaching to Designated Utes 

All Voting: Securities Directors Directors 
Greater than 20% but 

less than 39% 5 9 


Greater than 39% but 
less than 61% 9 11 


Greater than 61% but 
less than 90% 9 ibe 


In no event will the number of Designated 
Directors or the number of Other Directors 
(i.e. Unicorp directors) be less than three. 


ek! Selection Committee: A Selection Committee 
drawn from the Board of Directors is esta- 
blished to nominate the Directors who will 
serve as Designated Directors. The Selection 
Committee is composed of three individuals on 
the Board of Directors who are independent of 
UnvectpesAs UntCODpDenoOminee, 1S entitled. to be a 
non-voting member of the Selection Committee. 
The Agreement contains various provisions deal- 
ing with the replacement of members of the 
Selection Committee. In addition, if a major- 
PiyeeCtesGnes persons. selected aby stne selection 
Committee as their nominees for Designated 
Directors are not elected by the Minority 
Shareholders, the members of the : Selection 


Committee must resign. DUS ee VLOY 1s.On) .1Sa -de= 
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signed to ensure that the Designated Directors 
do not perpetuate themselves against the will 
of the Minority Shareholders. The Designated 
Directors are authorized to replace vacancies 
in the Selection Committee or to remove members 
of that committee who are no longer qualified 
to serve. Designated Directors must be com- 


pletely independent of Unicorp. 


Restrictions on Interested Transactions: 

Union Enterprises may not engage in any inte- 
rested transaction with Unicorp prior to March 
315. A988% without “the. prior =approvalaot mune 
majority of the Minority Shareholders, and 
thereafter without the—prior- approval of two- 

thirds of the Directors, of (Union ©interprises- 


An interested transaction is defined as: 


(a) the provision or obtaining of any finan- 
cial assistance between any of the Union 
Group and any member of the Unicorp Group; 


‘(b) any transaction between any member of the 
Union Group and any of the Unicorp Group... 
other than a transaction [within the Union 
Enterprises budget and within’ certain 
monetary limits or the ByaRQeet Ofsreapital 
assets not exceeding $1 million....]; 


(c) any amalgamation of any of the Union Group 
with any Member of the Unicorp’ Group 
(other than a member of the Union Group); 


(d) [a court-approved arrangement within the 
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meaning of the Business Corporations Act; 
1982 as a result of which] the protections 
to the Minority Shareholders as_ provided 
in [the] Agreement may be diminished; or 


(e) any amendments to the constating documents 
of any member of the Union Group [as a 
result of which] the rights and _ protec- 
tions of Minority Shareholder...may be 
diminished. 


Substantial Transaction: A substantial tran- 
saction may not be undertaken by Union Enter- 
prises without the prior approval of the major- 
ity of the Designated Directors. A substantial 
transaction is one involving property or finan- 
cial assistance having an aggregate fair market 
value of $50 million or more, and includes a 
series of related transactions. This require- 
ment terminates on March 31, 1987, in the case 
of a transaction involving Burns’ Foods, and 
March 31, 1988, in the case of any other tran- 


saction. 


Termination: The Agreement terminates if a 
bonayhide offer to purchase all the outstanding 
securities ,of Union. Enterprises. is made or if 
Unicorp acquires 90% of the outstanding voting 
Shares (of “Union, Enterprises. In addi tony 2 be 
DPrigtstOeMal chee laa Uocee UT GOrpesed )s a substan 
Ciavivesalietis eUNLTONmEEnterprises Shares, = the 


Agreement shall continue to apply to the pur- 
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or 
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chaser of those shares unless it makes an iden- 
tical. follow-up. offer tos=ethe. Minority. Share 
holders, and such offer is recommended for 
acceptance. .by .a. majority of wathe, Designated 


Darecit o msi: 


Encumbrance of Unicorp Securities: During - 
the. .term. of. the Agreement,; Unicorp shall be 


Free to pledge, mortgage, encumber or create 
security interests in the Unicorp Securities to 
S€curermitss bona, fide” debts s0resobin cati1onsmaca 
one or more Canadian financial institutions or 
to secure repayment of debt securities issued 
La\id wh er Any person acquiring any Unicorp Secu- 
rities as a result of a realization by a lender, 
debt holder or’ person acting on their behalf 
shall not be subject to the provisions of the 


Agreement. 


Amendment: The Agreement may be amended only 


if such amendment is consented to by each of 


“Unicorp, George Mann and a majority of the 


Designated Directors. In addition, the appro- 
val of a majority of the Minority Shareholders 
will be required if an amendment § adversely 
affects the rights and protections of Minority 


Shareholders under the Agreement. 


The Agreement represented a significant turning 


AY e273 


REPORT OF THE BOARD 


DOV te) see Comm cd ke Over Ot. UNLONne. enter — 
DEISESs. Although Unicorp had, prior to the 
Agreement, committed itself to a series of 
undertakings, it 1S important to note that the 
joint undertakings, which are attached as Ap- 
pendixa.D-5 insSivolume (1) ofvithisy report, were 
prepared by the two parties, Union Enterprises 
and Unicorp, as part of the settlement negotia- 
tions. These undertakings are discussed in 
Chapter. 9. 
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4. PHASE I ISSUES AS PERCEIVED BY THE 
PARTICIPANTS 


ThisoChdpter esetsn out .the¥ vilewsitot® participants 
act thew ie agi ngs ion (thes inajor? hase rliidssuesvio£ 
the. hea encPhase thivssues “dare idefimeds by the 
Board as’ those dealing with the specific take- 
OVerelofonunwontr Enterprises iby iUnicorp. (Phase 
II issues, those dealing with the more general 
aspectsimof  Snaturalm gvastsuti latyPeownership “and 


control, are presented in the next chapter.) 


ihe masforumPhasesmints'sraestares 


Le Thestivunancialmastrengthy sand iéstabilitys of 
Unisconpy 
Ves The business experience and background of 


Uniieor patand er .eiMann “andes hiss) contro! of 
Union Gas; 

a The treatment of “combined oil and gas 
interests of the new Unicorp group; 

4, The treatment of common shareholders of 


Unite nI Enver prises ; 
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oe The purchase (ot Burns Foods. 
o. Unwinding the takeover: retroactive legis- 
aut On. 


The Financial Strength and Stability of Unicorp 


he) There was no suggestion from any. participant 
that the transaction should be interfered with 
retroactively on the grounds of lack of finan- 


cial strength in Unicorp. 


4.4 Board Counsel submitted that Unicorp's overall 
financialeystrenethm isipsutticientwato "carry othe 
financing costs of purchasing 60 percent of the 
common shares of Union Enterprises and that, 
therefore, athesipurchaseyishouldignot be initer= 
fered with on financial grounds by retroactive 
or other legislation. In making this submis- 
sion, Board Counsel assumed acceptance of his 


or like recommendationsi@aespecting Phase If 


~issues. 
AD In Board Counsel's view, however: 
a) Unicorp's existing financial capability is 


now fully extended; 
b ) thesmcasniat Lowert nom rburns Fodds -is sirti- 
cient to cover the cost of the dividend on 


the preferred shares issued by Union 
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Enterprises 
the 


to’ purchase* Burns ‘Foods. i. 


however, projected cash flow proves 


insuff reLent; PUL NET tinancral strain 


might be placed on Unicorp or Union Enter- 


prises and possibly on Union Gas. (Mr. T. 
Rie y Closeye representing other Chatham and 
District Chamber of Commerce expressed a 


Siimid ar ieorncerr:. )* 


c) there is tCOarretiresm the 


$25 e smi son 
by 


Foods and provision of the funds to retire 


no sinking fund 


of preference shares issued 


Union Enterprises to purchase’ Burns 


these shares could financially strain the 
Unicorp group; and 

he 
Seen nwta és 
of of 


offer to purchase the remaining 40 percent 


d) is by the Ontario 


(following 
the 


Unicorp required 


Commission comple- 


tion its review takeover) to 


of the commons shares of Union Enterprises 


fore P$4d245101 ecashy’ idmA mores tithey financial 


sitabs itty ofp Unicorpaicould 
of 
the 


weakened by the burden 
by 


income-producing properties 


oingtacharges® tor 


Mr. 


given 


behalf 
undertakings 
the 
affect 


Leibel, on 


appropriate 
lmherestot rules, 


Unicorp does not Union 


liated interest rules" 
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ofd) Uniccorp, 


f iireanreial 


means 


be changed and 
further finan- 
of the 


of Unicorp. 


sales 


that 
or Valtiliated 
Stability Uot 
("Af fi- 
of 


said 


Gas. 
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bhehawhourgwappived etolvatagas* utility and its 
affiliated companies and covers such matters 
as: loans, indebtedness and investment by the 
utility, and contracts and transactions between 
the utility and its affiliated companies.) He 
pointeds#outs) that, tevendlay Ginancially ‘strong 
parent company can become financially weak. 
Unicorp's view is that financial stability of 
the parent company is of no long-range value 
unless proper undertakings or affiliated inte- 


rest rules ares in > place to’protect the utility. 


Mri iSeeHoward))<on*sbehalt gofm inion “Enterprises 
and Union Gas, agreed with Mr. Leibel in dis- 
puting Board Counsel's suggestion that Unicorp 
is fully extended financially. Furthermore, 
Mr., Howard wsaid: that the wall around the uti- 
lity, comprised of the undertakings of Unicorp/ 

Union Enterprises and the Agreement’ between 
Unicorp.»and Union Enterprises, form an effec- 
tave! iprotectiony’for ‘the )uwtility against: “any 
adverse impact from the Burns Foods cash flow 
and share redemption concerns of Board Counsel. 

Regarding the possibility of an OSC requirement 
to purchase! ithe remaining e40epercenteof Enter: 
prises' common shares, Mr. Howard doubted the 
likelihood of any such action by the OSC based 
on present’ knowledge. Both @Mreas Lei bel@eand 


Mr. Howard tagreed ‘that #the present transaction 
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should stand hut disagreed with Board Counsel 
in? sthiat, Sin “eherreview, Phase? I%issues should 
be dealt with separately from those in Phase 
Pie 


4.8 Mra Ryder, ator the City of “Kitchener, said that 
the financiaveecapacityovotwiUnicorp ‘and -*its 
intentions with respect to the takeover were, 
as a result of this hearing, no longer in ques- 


tion. 


The Business Experience and Background of Unicorp and 
Mr. Mann and his Ownership of Union Gas 


4.9 Mr. Campion acknowledged that Mr. Mann = and 
Unicorp have an enviable history of business 
success and steady growth. While this success 
has” been mainly° in real estate,’ Unicorp's lack 
of " experience’: in’ running “a utility will be 
offset by the experienced existing management 
of” Union Gas which i strexpecteds tos ‘remain. In 
Board? “Counsel's. *opini on; = tthe “public review « at 
this hearing has satisfied concern about the 
history and personality of Unicorp and Mr. Mann 
and their intentions to maintain a high quality 
of service and the financial integrity of Union 


Gas. 


ASLO Mr. Leibel said that the issues of concern 


raised at this hearing relate not to the iden- 
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tityrof theepowner, ior toyechangesgman? ownership; 
but rather result from the structure of owner- 
ship (i.e., the chain of ownership from utility 
to parent company, from parent company to grand- 


parent company and so on). 


Mr. Kawalec, representing «certain industrial 
gas users, opposed the Unicorp' takeover of 
Union Enterprises, and proposed that the hold- 
ing company should voluntarily divest itself of 
all» but 20espercentitot the cont romp tesUnton 
Enterprises. This would render’ undertakings 
and rules unnecessary, which he regarded as 


impractical in any case. 


Mr. Poch, for Energy Probe, said that the con- 
centration of control in Union Gas should not 
be of concern if the proposed affiliated inte- 
rest rules are enacted and such concentration 
may indeed be beneficial to customers due to 
the interest of a major shareholder in the 


affairs yohmmhe tu Gidlaity.. 


Mr. Close, for the Chatham and District Chamber 
of Commerce, opposed the concentration of owner- 
ship in the hands of one individual, preferring 
it to be more widely held. He expressed con- 
cern about the speculative nature of Unicorp's 


Hetivaleves. Mr. Close suggested that the re- 
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troactive legislation referred to by the 
Honourable Mr. Ashe, the then Minister. of 
Energy, on February 15, 1985, should be intro- 
duced requiring that the 20 percent rule of 
Section 26(2) of the OEB Act be enforced. 


Mr. Mel Swart, in a written brief on behalf of 
the Ontario NDP Caucus, urged the Board to make 
a recommendation similar to that of Mr. Close 
noted’ an 4. ls. 


Mr. and Mrs. La Bombarde, who are individual 
shareholders in Union Enterprises, also stated 
that Union Enterprises should hold no more than 


20 percent of Union Gas's shares. 


Mr. Tatham, on behalf of the County of Oxford 
said that a single shareholder should not hold 
NOLcwL Nate 2 0a percent, «of the ‘common shares of a 


OB ea RB ete 


Messrs. D. and N. McGeachy, on behalf of the 
McGeachy Charitable Trust, expressed concern 
that Unicorp's reputation will downgrade Union 
Gasusw credit. tating, leading, tora’ higher cost 


Ola capd tally, 


Meee ens Cline Ol. petal. OL athe Municipal rty 
of Haldimand-Norfolk and the City of Chatham, 
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subMLuLeds thatwasthe 120 epencent srule shoulda be 


SiLiGtiyoent orced gas ‘An gownerS Dip enes Ul lo ulon: 


Treatment of Combined Oil and Gas Interests of the new 
Unicorp Group 


4.19 Board Counsel considered that combining Union 
shield with other toi lecand (cas ssintveres cs sOpmtune 
Unicorp group might put at risk the $104 mil- 
liong preferred (share obligatlonmoOWed ms DyamuUn non 
Sie lds (to -.Unvone Gas. Mr. Campion suggested 
that, .as long sas the sprethemnedsesharcmintel) oe 
remains ,outstanding in. its present. form, no 
change should, take place: ine thes exis UinomuUni on 
Shield asset base, capital structure or owner- 
ship, without prior VORB “approval ss Hes also said: 
Changing thes srorme Of Cie welunbe mlOCkmEneclO Veco. 
deterrent to Union Gas going to the common 


equity market if deemed desirable. 


4 20 Board Counsel. proposed that Union shields should 
be monitored by the Board and be reviewed at 
UnlonpeGaSeirate Sapp lication edt ino Sun th Leathe 
preferred share obligation is paid.off. or refi- 
nanced so, that sUnion ~Gasmiis snow longer ate nisk. 
Alternatively, Union Shield should refinance 
the preferred shares pterlock mor otherwises pay 
Meron nag 
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Board Counsel also took the position that Union 
Gas should be relieved of its guarantee of 
Precanbrian Ss “oDligdtion with ‘respect to $25 
million worth of preference shares in Precam- 


brian held by Fiberglas Canada. 


In disagreeing with Board Counsel, Mr. Howard 
pointed out that before the reorganization of 
Union Gas, its investment in Numac and Precam- 
brian was in the form of common shares. That 
interest is now elevated to preferred shares in 
Union Shield. Union Enterprises will support 
Union Shield to ensure that Union Shield can 
pay the dividend and redeem the shares if Union 
Enterprises' interest in Union Shield drops 
below e5Owleepercent. In any event, the redemp- 
tion requirement applies also to any = accumu- 
lated dividend obligation. Specifically, Mr. 
Howard objected to the requirement that pre- 

approval of the OEB of any change in Union 
Shield's asset base or capital structure should 
be obtained, on the ground that this substi- 
tutes the Board's’ own business judgement for 
that of Union Shield's management. Moreover, 
there are no existing criteria for such appro- 


Vals 
Mr. Howard also stated that there was no need 


for a new mechanism to monitor Union Shield 


Sincerseecta one 27 MO thes OER ‘Act’ "already “allows 
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the Board, with the approval of the Lieutenant 
Governon,. to,.ask..fOre information it may re- 
quire. He ,Said.jthat Goheeprobleme would? how- 
ever, remain that the Board would lack the 
expertise in the resources industry and busi- 
ness judgement to handle the information re- 


ceived. 


Mr. Howard also rejected the alternative sug- 
gested by Board Staff of refinancing or paying 
off the interlock on the grounds that this 
would raise difficulty regarding the Union Gas 
dividend, as spelled out in the joint under- 


taking. 


Mr... P.C., ,Thompson,, on .behalt sof sIGUA, agreed 
with Mr. Howard in respect of the preferred 


share interlock as set out above. 


Mr. Poch, for Energy Probe, favoured removal of 
the preferred share interlock between Union Gas 
sand Union Shield, pointing out that this ap- 
pears,.to..be an, exception (to the;;proposed rule 
to prevent investment by utilities in unrelated 
activities or affiliated companies. Moreover, 
its continued existence may effectively block 


the utility's access to outside equity. 
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The Treatment of the Common Shareholders of Union 


Enterprises 


M27 In Board Counsel's view, the common share- 
holders of Union Enterprises were not all fair- 
by treatediineithemeontextisof ithe takeover bid. 
He said that: 


i) TaGerac terest no tH itinieibawe athere “weres jtwo 
takeover obids in s*the’ offering period from 
February 1 to March 15, 1985 whereby ins- 
titutions were offered $12.50 or more, in 
eashinotomed their visharestiwhijle individual 
shareholders were not. Individual share- 
Holdensewere tablehtopgetasuch aaprice only, 
ifesthey thad ga-tdetawhedgeknowledge, of ythe 
operationsi# ot: thesimarket, or; were simply 
lucky. Demand for the shares was insuffi- 
citentiwet 6etsuppontetas i $2500 price if ,tald 
shareholders had offered their stock for 
sale through: the offering :period via the 


stock exchange. 


EDR AT 1IAeGf MtheUsaTStitat ionsy ands) 90% of* the 
clientswert ora whom eGordons Gap italia acted 


received $12.50 or more for their shares. 
Masih ths) Of etAprilles.9 {okhO8Secadmost «‘all \-of »ssthe 


rewavnine b¥shareholders)seofel Union. Enter- 


prises were non-institutional shareholders. 
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iv) Many shareholders of Union’ Enterprises 
were disadvantaged by the Union Enter- 
prises campaign against the Unicorp bid. 
In the opinion of Board Counsel this nega- 
tivese campaign, seine’ conjunction “with” the 
mnarketiesystemarresultedumgan UnbairT trea t- 
ment of many of Union Enterprises' common 
shareholders. The only major purchasers 
ofaUniconplis® preferred shares ws other #rnan 
the Edper/Brascan group, were financial 
inst Ltublons y iconnecuedmatear —Unicorp,,eeand 
Olympia and York Developments Limited. 
The last was the only major independent 
purchasereisof #iUmilonweernberpreses..  siates 
subsequentlys tendered @ianto™ the s Unicorp 
OLEeE: 


Nevertheless, in Board Counsel's’ view,’ the 
evidence indicates that there was no concerted 
effort by the Edper/Brascan group to make the 
takeover bid successful. It appeared to Board 
Counsel ssthat .SIncemenhisw oroupeslse pLOminent=arn 
the preferred share market (as is Gordon Capi- 
tal), its leadership in purchasing the Unicorp 
preferred shares may have had a positive effect 


on others. 
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on others. 


In Board Counsel's view, the Board can do no 
more than draw the unfair treatment of share- 
holders to the attention of the Lieutenant 


Governor. 


Mr. Leibel, for Unicorp, disagreed _ strongly 
with Board Counsel. In his view, a finding of 
unfairness would require a thorough knowledge 
of the Ontario Securities Act and an investiga- 
tion of the law and regulations. Mr. Leibel 
said that there had been no evidence submitted 
at this hearing by any witness involved in the 
takeover as to the fairness of the bid. He 
also stated that not only would such a finding 
amount to a major breach of natural justice, 
but it would also hamper Unicorp's efforts to 
restore public confidence in the utility which 
was the major purpose of the efforts to resolve 
the hostilities between Unicorp and _ Union 
Enterprises. Mr se eltet belly saids tithat;? ainly any 
event, such a finding of unfairness would be 
untrue in that there was only one takeover bid 
which was made to all shareholders by Unicorp. 
In Mr. Leibel's view, the matter of the treat- 
ment of shareholders should be left to _ the 
Ontario Securities Commission which, he said, 


is currently investigating the takeover. 
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Mr. Howard agreed with Mr. Leibel that the 
Board should not do anything based on incon- 
plete evidence on the unfairness issue. He saw 
the real problem, which the OSC must decide, as 
whether, in the context of the Ontario Securi- 
ties Act, there was a pattern of buyers acting 
in iconcert. The Board's concern, according to 
Mr. Howard, is not to protect the shareholders 
per_se, but to concern itself with any adverse 
Situation impacting on shareholders or poten- 
tial shareholders, which may result in an in- 
creased’ *cost Of" capital’ vands @n "turn, warrece 
customers' rates. Mr. Howard agreed that there 


is a need to restore confidence in the utility. 


Mr. Thompson agreed that questions relating to 
any unfair treatment of the common shareholders 
of Union Enterprises should be left to the OSC 
and/or “the 'Gourts = to= «resolve, He commented 
that **the'’OEB has ino® obligation “Cot protect ‘the 


marketability of shareholders' shares. 


Mr. Poch also agreed that the question of fair- 
ness of the treatment of shareholders should be 
left to the OSC. 


Hiram Walker Resources, represented by 


Mr. Campbell, supported IGUA's contention that 
shareholder interests are protected by _ the 
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workings of the marketplace, as well as hy the 
provrsmonspiofsithesOntanio Business Corporations 
We toqrandss (Ches WOntavrroweSecuni ties. Act. The 
Ontario Energy Board has to do no more, he 
stated, than be mindful in its ongoing regula- 
thonpiotiitheyeifectiiof jany@activity in its ju- 


risdiction on the shareholders. 


Mr. Paddon, for Consumers' Gas, referred to the 
duties’ ands responsibilities... of ©corporations, 
directors ;and officers asi prescribed under the 
Onvaliiopebusinesse'Conporationse Acts" in shis). view, 
no additional legislation is necessary to pro- 
tect the interests of shareholders and debt 
holders. 


Mr. and Mrs. La Bombarde as_ shareholders in 
Enterprises, .believed« that there had been un- 


fair treatment of shareholders. 


Messrs. D. and N. McGeachy felt that, as minor- 
ity shareholders, they were treated unfairly in 
that major institutions were able to obtain 
cash for their shares but individual share- 
holders were required to accept’ non-voting 


preferred shares. 
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The Purchase of Burns Foods 


ASS In Board Counsel's view, this purchase by Union 
Enterprises was inappropriate, within the con- 
text of the takeover bid, in that the Board of 
Directors of Union Enterprises - the majority 
of whom agreed to this large transaction, which — 


fundamentally altered Union Enterprises' struc- 


ture - failed to obtain shareholders' consent 
LOMuC 
4.39 Mr. Leibel, for Unicorp, said that while the 


Burns Foods transaction was highly controver- 
sial and may have indirectly assisted the take- 
over of Union Enterprises by Unicorp, the tran- 
saction should not be of great concern to the 
Board. He contended that the timing of the 
Burns Food purchase was directly connected to 
Unicorp's takeover bid and obstructed its bid, 


but that Union Enterprises received good value. 


4.40 Mr. Howard agreed that it would be inappro- 
priate gator StheseBoard® tosyexpresss any Topinion 
since there had been no examination in law. He 
also said that the OSC has been reviewing its 


policy as to conduct during takeover bids since 


1983. There was, in his view, nothing illegal 
about not obtaining shareholders' consent. In 
any event, the Burns’ Foods’ purchase had _ no 
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potential. impact+on, ‘the utility because of the 
existence of the Agreement and the undertakings 
by. the ._parties.. Mr. Howard said;that the ques- 
Guon should s be Slefit. to4gthe’s OSC,j not to the 


Lieutenant Governor. 


Unwinding the Takeover: Retroactive Legislation 


4. 


41 


42 


43 


As earlier noted there were some references to 
the 20 percent rule (although inapplicable to 
holding companies under Section 26) being en- 
forced in this case, and to the introduction 
of retroactive legislation. As well, 
Mr. Kawalec proposed that Unicorp should 
Vomlumitant del yard vest mtself sof talle butee2 0° percent 
ole = therscontro)] UVot »Unkon Enterprises failing 
which retroactive legislation to achieve this 
should be _ introduced. There were few other 
suggestions that the takeover transaction 


should not be allowed to stand. 


Mr. Kawalec further suggested that in one year's 
time another hearing be held to deal with the 
divestiture by holding companies of Consumers! 
and Northern and Central, as part of public 


po L ley 


Board Counsel suggested that with the. context 


of recommendations relating to Phase II issues 
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the Board ought to report to the Lieutenant 

Governor that the acquisition by Unicorp of the 

voting control of Union Enterprises and there- 

fore the control of Union Gas, has no probable 

Or potential Nevativerimpace- | 

1) on the storage, transmission and distri- 
bution business and activities of Union 
Gas; 

Hip) on the present and future customers of 
Union Gas, in terms of both service and 
rates; 

iii) on those who contract with Union Gas for 
storage or transmission services; and 


iv) on energy supply in Ontario. 
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See HASke lls LooUPop AoE ERCEIVED. BY THE 
PARTICIPANTS 


edt This chapter sets out the views of the partici- 
pants at the hearing on the major Phase II 
issues of the hearing. Phase II issues are 
defined’ by the Board as _ those dealing with the 
moOvcemcenetal weascpeccs. Of Natural’ cas utili ty 
ownership and control which have been raised by 


hicmuanveOvVeIaOneUNLONeENtLerprisessDVs UNL COtp. 


ee The major Phase II issues are: 
1) Review of direct and indirect utility owner- 
ship and control; 
2) Issues relating to undertakings, rules and 
Legislation, 


3) Other issues raised by the takeover. 


Review of Direct and Indirect Utility Ownership and 
Control 


meee) Board counsel took the view that a review of 
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ownership and control of a utility assreflected 
in’ Section 26(2} “of ‘the OEB “Act ought ‘to “be 
retained.  Ihere” are’ posrtive? reasons 0, simpo. 
Sing a pre-acquisition approval process and, in 
Mr. Campion's opinion, government interference 
rm the” market for Corporate control of a uti- 
lity is not an adequate reason to oppose this: 
type “Of review. Further, ethewlieutenant. Gover. 
nor and the OEB “ought to be advised, “as* a te— 
quirement, of any known possible or _ probable 
change in ownership or control of a holding 
company owning a utility. This would allow the 
Lieutenant Governor to apply Section 36 of the 
OEB Act if a public review was considered ne- 
cessary or Section 35 if an exemption from a 


public hearing was considered appropriate. 


Mr. Leibel, for” Unitcorp. said ethat, the estaq 
blishment of a single set of generally appli- 
cable rules, determining the conduct between a 
UtLLLIty -and s1tsmattirilaves.wwouUlds best ter Lneaic 
negative impact on gas consumers and _ would 
obviate the need and desirability for public 
review of direct of indirect: ownership or “con; 
trot of gas) UtGtbrbless soUmicorpeconsidcred sthad 
it would be a reasonable requirement that the 
Minister of Energy be notified of changes in 
control of a utility, simply by means of advis- 
ing him of material information, that is, with- 


out necessarily taking any action. 
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Mr. Leibel saw the problem of ownership of a 
utility was one of the structure of ownership, 


rather than its change. 


Mr. Gleibely considered that there ts.no economic 
reason for preventing the concentration of the 
gas distribution industry in the hands of one 
entity. If, however, the Government of Ontario 
believes ithate Jsuch) tconcentration eishould) ibe 
prevented, jay generals prohibnrtion elagainst =the 
acquisition of one utility by another could be 
ineLoducedsintouthe OEBS ACL. 


Unigorps disomeconsidered  thatyithere sis no®neéd 
for concern about the concentration of the 
ownership of a particular utility in the hands 
of one person. In, fact erassingelemowner with? a 
PLODmiectanvepinterestwsin ,theaeutility: jhasi<a 
strong incentive for ensuring that it is well 


managed and efficient. 


In Unicorp's view, pre-acquisition approval of 
Ucigasty = townmenshin sdoesmmenot, réesolvertthes issues 
arising from the structure of ownership. The 
circumstances and intentions of the owner could 
change after pre-acquisition approval had been 


Puven. 


Pre-acquisition approval is seen by Unicorp as 


a. detriment to the utility since this reduces 
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the transferability of ownership and control of 
the utility which, in turn, has the effect of 
increasing the cost of /capital” by making its 
shares less attractive. The requirement of .a 
pre-acquisition approval would also reduce the 
pressures on the utility for efficient manage- 
ment. Further, it would be extremely difficult 
to’ “decide” what the “criteria for “approval on 


non-approval should be. 


In Unicorp's view, the real” problem is the 
potential exploitation of the utility by its 
parent, which has nothing to do with change of 
ownership but everything to do with the fact 
that the “utility Nas a, parent. ResoluLion= or 
this problem should be ongoing, rather than 
focussed on a particular resolution at the time 
of a change in ownership. The problems arise 
from the need to protect the utility from any 
adverse effects of utility diversification, or 
‘from the holding company structure, or from 
transactions between the utility and affiliated 


companies. 


Unicorp believes that there is no need for, or 
desirability of, the public review and regula- 
tion of the direct and indirect ownership and 
control, and transfers thereof, of gas 


distributors and transmitters itn Ontario and 
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that p2Section! +2662):2:0f). thew-OEB «Act. shold be 
repealed. 


Mr. Howard pointed out that Section 26(2) of 
the sOHB Act. “does not. .déal (with control, but 
paragraph 2 of the Order in Council asked the 
Board to consider control. If the Board con- 
cludes that ownership and control is a matter 
of public interest, then the wording of Section 
26 should, in Mr.. Howard's opinion, reflect 
that. 


In defining control, Mr. Howard said there were 
no logical grounds for stopping at any parti- 
cular point inthe chain of ownership and if 
Section 26 is to be changed there should be no 
provision to limit the enquiry to the first 
level of control. Changes in control should be 
examined prior to the event to ensure that the 
change will not have an adverse impact on cus- 
tomers. This examination will establish whe- 
ther there is an effective wall around the 
utility (by way of agreement, and undertakings) 
assuring that control cannot be misused to the 
detriment of customers. In Mr. Howard's view, 
iteelusmepie: crab lem tomestablish §this @examination 
prior to the event, rather than depend on a 
code of conduct, eliminate hearings, and lose 
Pex Dististiy. 
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Mr. Howard proposed that Section 26 be amended 
as follows: 


26 627. Without first obtaining the 
leave of the Lieutenant Governor in 
Council, no person, either alone or 
together with one or more associates 
of such person, shall acquire control 
of a gas transmitter, gas distributor 
or storage company. 


2602) Cay-- In this section, “control” 
means direct or indirect control in 
fact by any means whatsoever, includ- 
ing, without limitation, by means of 
contractual rights, by means of busi- 
ness relationships or by means of the 
holding of securities; and in addi- 
tion the direct or indirect holding 
by any person, either alone or toge- 
ther with one or more associates of 
such person, of securities of a cor- 
poration, partnership. or trust to 
which are attached more than (20%) of 
the votes attached to all outstanding 
securities of such corporation, part- 
nership or trust shall be deemed to 
be control of such corporation part- 
nership,or,trust. 


Mr. Paddon, on behalf of Consumers' Gas, be- 


lieved that no control was necessary over di- 


rect or indirect ownership. He proposed that 
Section °26(2 tofu sthe’ SOEBy Act @shonld “be * re- 
moved. Consumers’ favours the unrestricted 


trading of gas utility securities, not because 
this influences economic efficiency, or has a 


direct impact on the efficiency and entrenchment 
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of management, but because freely tradeable 
securities keep the cost of capital down. 


Mr. Poch, for Energy Probe, stated that a "uni- 
versal rules" approach to regulating ownership 
and ‘control of gas utilities is preferable to 
that of "ad hoc" review. The Board must, how- 
ever, retain flexibility to deal with changes 
in circumstances. A fence of universally ap- 
plicable rules should be built around the uti- 
lities to make the customers largely indiffe- 
rent to ownership. Such: rules will provide a 
signal to the public that they. need not fear 
changes of utility ownership or control. This 
approach will also avoid the need for lengthy 


hearings in every case of ownership change. 


Mr. Ryder, for the City of Kitchener, said that 
there was a need for, and desirability of, 
reviewing and regulating the transfer of owner- 
ship to the extent that transfers could result 
muichange wolf YControl. The preacquisition ap- 
PLO & process~anrotects! ptherspublic»#interest. 
Mr. Ryder said that the case for the free ex- 
change of assets as a means of purging ineffi- 
ciencies and improving earnings has, in his 
view, been overstated. The’ prospect of en- 
hanced earnings and capital gain is _ substan- 
tially inapplicable® to,.a;) regulated utility, in 
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Mr. Ryder's view, because earnings improvements 
result in a reduction in the revenue require- 
ment. Mr. Ryder said that the evidence indi- 
cates that purging inefficiencies in Union Gas 
was not a factor in the takeover by Unicorp of 


Enterprises: 


Mr. Ryder said that pre-acquisition approval 
has the advantage of avoiding retroactive di- 
vestiture. The pre-acquisition approval pro- 
cess should be applted to direct and indirect 
purchases and not be limited to the first or 
second holding company level; the intricacies 
Of holding companies must be examined. 
Mr. Ryder accepted Mr. Howard's draft of Sec- 
tion 20. 


The pre-acquisition approval hearing should be 
before the OEB, Mr. Ryder stated. The Board 


would make a recommendation for the Lieutenant 


“Governor's decision which, when made, would be 


filed with the Board and enforcible as an Order 
of the Board. There should be no exception in 


the hearing requirement, imneMr. Ryder's view. 


Mr. Ryder said that while the takeover bid 
could ™be mades® che bid ?could not, bet accepted 
until after the Lieutenant Governor had made 


his decision. 
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Mr. Roland, for Inter-City, said that there is 
no need for the public review of transfers of 
ownership and/or control except perhaps for the 
horizontal concentration oof ownership. He 
suggested that Section 26(2) of the OEB Act be 
repealed, or amended to leave the preacqui- 
Sition approval process only for the horizontal 
concentration of ownership. Hej, said that 1f 
Cis wei seed, GONCEI Neat Goin ya ppolitical “viewpoint, 
the pre-acquisition approval process should be 
retained in the event that a gas utility, or an 
associate, proposes to purchase a significant 
interest in another gas utility, or its asso- 
ciate. While the Board should not be concerned 
with the ownership» and) control of utilities, if 
it chose to be so concerned then its review 
Siouldmego, Othe mul timate: sources tof control. 
However, in his opinion, there is no logic to 
protecting the utilities,.only when there’ is 
change of direct ownership and control. In his 
opinion, there is sufficient regulation of the 
relationship between owners and the utility 
without Section 26(2) and the Board has suffi- 
Slentwwexpertise sein screlataion Witton guts 9 iexd sting 
Powers: boLwereculatGiongegtojleprotect i tthe public 
interest in the event of a change of direct or 


indirect ownership or control. 


It was Inter-City's osition that the re- 
Pp Pp 


acquisition approval process, if undertaken, 
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should not be concerned with the personality 
and character of the proposed owner. Further, 
Mr. Roland regarded it as fallacious that any 
assistance is gained by public examination of 
the intentions of the proposed owner. At best, 
intentions can be translated into undertakings. 

While there may be some comfort level to the 
public in the pre-acquisition approval process, 
the balance of benefits versus detriments indi- 
cates, in Mr. Roland's view, that the price is 


not worth the aggravation. 


He said that if protection of the utility is 
considered desirable in the event of direct or 
indirect change in ownership, then this should 
be accomplished by undertakings, as required by 
the Lieutenant Governor on the advice of the 
Board, from "“the: utility ee anc 1tS. sparen t. 
Mr. Roland pointed out that the pre-approval 
process has resulted in undertakings from the 
owners of the three major Ontario gas utilities 
with respect to each utility. Section 26(2) is 
not needed to protect the public interest, in 
Inter-City's view, taking account of the Board's 
other powers. In any event, undertakings them- 
selves are unnecessary, in Inter-City's opi- 
nion, since a prudent owner with a substantial 
investment in a utility will not behave in a 


manner whichs will “impair “this” investment) 7. ¢., 
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he will always act consistently with undertak- 
ings in any event. Contrary behaviour would 
result in unfavourable regulatory treatment and 
impairment of the owner's investment. The 
Board has sufficient powers to deal with any 
problems in the relationship between the uti- 


lity and the owner. 


Mr, Roland *isaids that™’the “existence of Section 
26(2) causes uncertainty associated with the 
pre-acquisition approval process which could 
well prevent a takeover bid; this would be 
contrary to the public interest in that a free 
exchange of ownership and control of capital 
assets "is" sinvYwithe —interest#* of “the. public. 
Mr. Roland agreed with Mr. Howard that Section 
26(2) does not really deal with control. 


Mr. Thompson,.on “behalrt "ot? 1GUA, “said that 
there is a need for public review and regula- 
tion of direct and indirect ownership and con- 
trol and “transfers thereof, “because of poten- 
tial owner/controller-related abuses and possi- 
ble poor management of a utility arising from 
the relationship between the utility and the 
owner/controller. IGUA favours pre-acquisition 
approval as an option available to the acqui- 
ToceevuisenOUe mandatory upon 1t 1.e. LGUA=1sS not 


in favour of banning the transfer of ownership 


cee pl 
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of utilities or of holding companies that own a 


utility without pre-acquisition approval. 


Mr. Thompson said that the purpose of review is 
to impose constraints to prevent abuses. Ori 
going scrutiny is to monitor and enforce com- 
pliances thereatiten. TNewss Dial tosand  LNcentemor 
the present Section 26(2) supports the conclu- 
Sion,.that public. scrutiny. by the Lieutenant 
Governor, following notice of change in owner- 
ship, is required, whether or not the OEB as- 


sists the Lieutenant Governor under Section 36. 


The framework for future review and regulation 
should be changed and improved, said 
Mr. Thompson, because currently: 

& the, Lieut enant.~Governoneuse Che sole -scru- 
tineer who can act with or without assis- 
tance of the OEB; 

@ Section 26(2) requires a public hearing by 
the,.OEB sand .a. report, to.Lieutenant Gover- 


HOG: 

) Section 35 allows exemption from a public 
hearing; 

8 Section 36 allows reference to the OEB; and 

® ongoing review and regulation rests with 
thes QEB. 


He suggested that Section 26 of the OEB Act be 
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amended as follows: 

@ Section 26(1) The reference to the Lieute- 
nant Governor should be removed and the 
OEB substituted. 

a Sections 26(2) and (4) should be replaced 
by the following new sections: 


(iz) The direct and indirect owner- 
ship and control of gas distri- 
butors and transmitters and 
transfers thereof shall be 
subject to review and regula- 
tion by the OEB. 


(eins) Any person who acquires’ or 
plansee to s8acquire’ d?Trect “or 
indirect ownership and control 
in a gas distributor or trans- 
mitter in Ontario shall imme- 
diately apply to the OEB for an 
Order approving the acquisition 
ana the¥*Board®=*shall* hold a 
public hearing. 


In IGUA's view, the words "or plans to acquire" 
give the acquirer a pre-acquisition approval 
alternative, i.e. without making pre-approval 


mandatory upon the acquirer. 


In future, all review and regulation of trans- 
fers of ownership should rest with the OEB, 
BCCOlTdINvestOn sl GUA uthere » Should be sno. exemp— 
tions from public hearings and the OEB should 
Serutinaze,.. MOnitor and. enforce, The OEB 
should have powers to impose constraints and to 


enforce compliance of its own orders. Such 
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powers already exrst in the OEB” ACC, according 
to Mr. Thompson. 


Mr. Campbell, representing Hiram Walker, said 
that the pre-acquisition approval of a change 
of ownership is unnecessary as it interferes 
with the ‘capital markets. For this reason, as 
well as that of expediency, Hiram Walker fa- 
vours the retention of the exemption provision 
of Section 35 on the basis of undertakings 
given. Any change to conditions, such as change 
in ownership, provides the opportunity to the 
Lieutenant Governor under Section 36 to refer 
the matter to the Board for review; this fact, 
together with the power of the Board to promul- 
gate its own rules under an amended Section 27, 
would obviate the need to further regulate the 


free transfer of shares. 


Hiram Walker would leave Section 26 unchanged, 


‘with its 20 percent provision in respect of the 


number of shares of a utility concerned in the 
transfer, (ase al (approp trates tin utc nm LO tea be - 
view. Regarding transfer of ownership of the 
holding companies, Mr. Campbell said that the 
provision in the Unicorp/Union’ Enterprises 
joint undertaking to provide notification to 
the Lieutenant Governor of a change would set 


in motion the appropriate mechanism for review. 
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Issues Relating to Undertakings, Rules and Legislation 
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The subjects covered in this section include: 

© undertakings and their monitoring and 
enforcibility; 

6 legislation requiring pre-approval 1h @ 
UEVEPENES | tO Wisse Securities; “to “pay out 
dividends; to incur indebtedness, to make 
loans and investments in non-utility areas; 
and to diversify within the utility; 

@ information regarding financial arrange- 


ments between utilities and affiliates; 


8 affiliated transactions; 

© notification of change of control/ owner- 
ship; and 

® independence of a utility's Board of Direc- 
tors; 


Mr. Campion pointed to the inconsistencies in 
the respective undertakings of the owners of 
Ontario natural gas utilities. He referred 
also to the fact that none of the undertakings 
addressed the functional area of contracts and 
transactions: with», affiliated entities. While 
it had been suggested that such transactions 
should be monitored and enforced through on- 
POingvee regulation” jbyeireviewing sytihem’ ex’ post 
facto at rate hearings, Mr. Campion pointed out 


the difficulties that would arise from attempt- 
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ing to change the situation, after the event, 
if the conclusion of the review proved unfavour- 
able. 


Mr. Campion stated that existing undertakings 


are not monitored consistently. 


Regarding enforcibility of undertakings, while 
the industry considered them to be enforcible 
om bindings sere a Camprionessand that othe. difta- 
culty of enforcement arises from their legal 
nature as agreements between contracting par- 
ties, .indrectetenforeement WViaya wate Case may, 
not prove’ satisfactory. Direct enforcement, 
e.g. in the case of a flagrant breach of an 
undertaking, could only be through the courts 
or through legislative action, in othe sforme@, 
legal questions, such as whether consideration 
existed to support a contract, are a possible 
defence against enforcement. In Mr. Campion's 
opinion,’ 'legislativeiaactionsicannot, bes relied 
upon as a means of regular enforcement of under- 
takings. In the case of a flagrant breach, 


enforcement is cumbersome and difficult. 


Furthermore, Mr. Campion raised doubts as _ to 
the Board's legal right, as part of the process 
of monitoring undertakings, to review a utility 


affiliated company which is not subject’ to 
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regulation and not itself under any obligation 
by reason of the undertakings given. 


In Mr. Campion's view, breach of undertakings 
could only be directly punished by mandatory 

injunctive relhef;70Trseby denying ja portion of 
the return component in the cost of service, in 
Apfutured rate:scase% This:;latter alternative 
would, Mr. Campion suggested, ultimately raise 
the cost of capital to the utility and harm the 
customers. Moreover, denial of a fair return 
in punishment for the breach of an undertaking 
may raise doubts as to the Board's legal autho- 
Buoy waias Wel lgeMrcty Campion: feltathat the pun- 
ishment could compound the original _ breach, 
panticularly;;if;| the «latter shad, damaged the 
Utd lity 'sfefinancialjsposition,: The ability to 
punish would not exist if, for example, a one- 
time dividend payment had extracted capital 


from the utility. 


Mr. Campion suggested that one effective solu- 
tongs tonythes problemesofyrenforcability ‘is to 
explicitly authorize the Board to consider 
certain matters before they occur. He sug- 
gested that gas utilities ought to be required 
by legislation to obtain pre-approval of the 
OE Be to: 

is) issue securities (in respect of the mix of 
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securrepéessonly, Snot Min Respectsso£l itiming 
Or Spates tobe »paidis which tistaymatter of 
ongoing regulation); 

ii) pay out dividends in excess of 100 percent 
of earnings in any given year; 

iii) incur indebtedness, loans and investments 
in non-utility’ areas ‘espécrably to affi- 
liates, "affiliates" being widely defined; 
and 


iv) diversify further within the utility. 


As well, Mr. Campion proposed that legislation 
Should provide the OEB with the right to have 
access to all information relating to affiliate 
companies which owe money by way of preferred 
shares or other/obligations to the gas utility, 
so long as such financial obligations remain 
outstanding. All affiliate transactions should 
be required by legislation to be disclosed to 
the OEB in every rate case, and information 
provided to, Gfacili tate rertilanm semomet otano,. 
Legislation should, require notification to the 
OEB of Pany *change’ ini control? op ownership, of sa 
gasiluUbELL DY). and Lwoulds permiteatiie ®OEB to take 
steps to maintain the independence of the uti- 
kity"SaiBoardi-of tT Ditrectons,s- of ewhom. 40, percent 


should reside in the franchise area. 


Mr. “Lei bel" ‘eonsideredwaithates thes joint jwunder- 
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takings of Unicorp/Union Enterprises are funda- 
mental to the well-being of Union Gas and are 
Sufficrently protective ‘of “the ut?rlity that the 
health, intentions, and even the existence of 
the parent company become irrelevant. Pues 
Unreorp ss beliret thatetal?wof the’ past” under - 
takings (including those relating to Hiram 
Walker/Consumers' and Inter-City/Northern §& 
Central) are valid and enforcible contracts in 
law, being enforcible in the courts at the suit 
of the Lieutenant Governor. In addition, in 
Unicorp's view, the Board has’ considerable 


power to ensure compliance with undertakings. 


With respect to the joint undertakings, 
Mr. Leibel believes enforcibility would be 
assured if they were executed under. seal. 


(Mr. Howard later supported this contention). 


Mr. Leibel said that he would not object to a 
requirement that the utility file reports regu- 
larly with the Board respecting the fulfillment 


of undertakings or affiliated interest rules. 


Mr. “Leibel “said that Unicorp ‘feels ‘strongly 
that rules concerning the takeover of a utility 
must be clearly set out in advance. Unicorp 
believes that the dual objectives of certainty 


and Flexibility would be addressed by: 
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% the elimination, of rules where none are 
required, 

@ the promulgation of strict and clear rules 
where they are required, and 

6 the promulgation of rules allowing for 
exemptions, with «the. rules containing 


criteria for granting exemptions. 


Regarding the enforcement of rules, Mr. Leibel 

suggested that: 

i) the OEB Act be amended to permit the pass- 
ing of regulations by the Board to govern 
affiliated interests; 

ii) that such regulations be passed; 

i7i), that “the” GER” Act) conta imipenaltics tor 
breach of these regulations. 

These changes would make the rules fully enfor- 


cr bles) ine, lea bel ise view: 


Mr. ‘Leibel..said, that Unicorp would have no 
objection fro, ayweneral snuleerequrninge™’ portions 
of current .and future utility earnings be re- 
tained in the utility, as may seem appropriate 
to the Board. However, Unicorp pointed to the 
Board's practice of requiring the ‘maintenance 
ofyraniscquaty eleve Wothyough fongoins regulatvon, 
and also to the provisions of the Ontario Busi- 
ness Corporation sAat sinerespecteto the respon- 
Sibadentnes sof) Directors; an. regard’ to’ the’ pay; 


ment of dividends. 


Wert 
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Unicorp is opposed to the Board's pre-approval 
of share and debt issues by the utility. 
Mr. Leibel argued that a pre-acquisition appro- 
val requirement would destroy the utility's 
flexibility as to timing of the issue and that, 
in any event, the Board is not in a position to 
judge the appropriateness of a particular capi- 
tal issue, that being the prerogative of manage- 
ment. Unicorp believes that the Board has 
sufficient opportunity to express any views on 
capital issues through consideration of capital 
expenditure and capital structure during rate 


applications. 


Unicorp considered that transactions by affi- 
liated companies should be controlled by rules 
or undertakings that ensure that the utilities 
are “not “exploited. Affiliated ‘interest rules, 
Unicorp believes, would effectively resolve the 
concerns arising from the holding company struc- 
ture of ownership. They would apply to all 
owners and to all affiliates of the utility and 
would address the relationship between’ the 
utility and its affiliates, on an ongoing basis. 


This is seen by Unicorp as the real issue. 
LiSUniconp.s topindon Pat iilrated)vinterest rules 


are preferable to undertakings. While all 


three major Ontario gas utilities are now sub- 


Sy) 2a. 


. 48 


REPORT OF THE BOARD 


ject to similar undertakings, there are advan- 

tages, Unicorp believes, to having affiliated 

tintepes tarules’: 

ip the utilities would be subject to identi- 
cal rules, obviating differences in inter- 
pretation of undertakings; 

ii) rules would obviate the need for a new set 
of undertakings if there was change in 
ownership or control of the utility; 

iii) while undertakings are believed  enforc- 
ible, any doubt would be removed by the 
incorporation, of prules; vin tthevilegislation; 
and 

iv) such rules would make certain the respon- 
sibilities and obligations of future 


owners towards the utility. 


Unicorp believes that the form of the Unicorp/ 
Union Enterprises joint undertakings should be 
accepted by the Lieutenant Governor and _ no 
further, acthom in respect of i thesUnicorp tran- 


saction should be taken. 


Unicorpnse proposed jathat! jeeneradilyity applicable 
affiliated interest rules governing the rela- 
tionship between-utilities and their affiliates 
should, be introduced, -intoiithe,.existing legisla- 
tions SpecaficalLly «sUndcorpsn suggested . that 
Section 35(1) of the OEB Act should be amended 
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tolcgive the Tieutenants’Governor “the “power*~to 
make regulations regarding the relationship 
between utilities and their affiliates. Fur- 
ther, regulations should be introduced pursuant 
to Section 35(1), as amended, to establish such 
affiliated interest rules; and new provisions 
should be introduced to provide for penalties 


in the event of breach of such rules. 


Unicorp believes that undertakings and _ rules 

are effective because: 

iy) they are enforcible; 

ii) the utilities are subject to moral sua- 
sion; and 

iii) they can be reviewed in the regular rate 


hearings. 


Unicorp pointed to the fact that diversification 
is already a fact of life in Ontario's natural 
gas industry. The company believes that regu- 
lation would be facilitated if, as a general 
rule, non-utility businesses were carried on by 
the holding company or by nonregulated affi- 
liates. However, any rule prohibiting diversi- 
ricatiione? bytta gatilrty -ashould “be !-capable of 
admitting exceptions so that, in appropriate 
circumstances, the utility could carry on the 


non-regulated business itself. 
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The joint undertakings of Unicorp and Union 
Enterprises provide for an independent Board of 
Directors ofy Union »-Gas. A tapometly “of “that 
board will be selected by those directors of 
Union Enterprises who are elected by the minor- 
ity shareholders of Union Enterprises. In its 
own original undertakings, Unicorp had offered 
ta.cheaten angaindependent ybodnd sof Pirectors of 
Union -"Gas* "so as to “establish Univcorp s. inven- 
CLONS WEWLth werespece stommthe opéernasion Fone eile 
utility.” Unicorpsstatedaythate tit Tsenot. parti- 
cularly ‘concerned. , with 4a; requirement” for an 
independent,»Board ofeyDinectors? fan yUnion Gas; 
in Unicorp"s ‘view, “iC Hiss likebhy that. such van 
independent Board iS umnecessary, given the 
protection afforded by undertakings and affi- 


liated interest rules. 


Mr. Howard, for Union Enterprises/Union Gas, 
submitted that flexibility to meet changing 
circumstances and to deal with particular cases 
is more important. than certainty. He: doubted 
that a code enshrined in regulation would lead 
to certainties; there will be exceptions requi- 
ring?’ heanrnesviwiten, gingaturnggp will require 
criteria -such.-es pthose sine the ipresent Order “rn 


Council and the Board's procedural orders. 


In® “Mr. Howard's view COMLUS LOM sllasimeati sell 
’ 
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because of fear of the effect of a breach in 
thewaunderntakings $Reinwethat: curing the. breach 
would .result..in, an. increased ..cost, of capital 
and harm to the customers. Dnenewts hin” his 
opinion no difference between a breach of under- 
takings and a breach of codified regulations 
insofar as enforcement is concerned or in res- 
pect of any adverse effect upon customers. 
Codification is not the way tom (20 in 


Mr. Howard's opinion. 


Union Enterprises/Union Gas take the view that 
pre-acquisition approval of dividends, share 
issues etc. by the Board, as proposed by Board 
Counsel, involves the Board in the management 
of the utility, rather than regulation. This 
would tend towards public ownership, not pri- 


vate enterprise. 


Mi.) Howard spointeds outs that. the imix, of) \sécunri = 
ti eseismalreadyeetliectivelyewsthan the “Board's 
purview. because of the use of a prospective 
CESUNM. Gare inmate: nGasesi: Regarding dividend 
payout, Mr. Howard referred to the undertaking 
restricting the maximum dividend payment of 
Union Gas for the next three years. In respect 
of, athes&potentiall) fornsydoublet \leverage ‘of 4 the 
Uti tyes ehe wargueds ithate thetiBoardiycan substi = 
tute a hypothetical capital structure for the 
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actual. in rrespect of ‘loans and™ mdebuedness. 
Mr. Howard believes that the structure of under- 
takings and agreements permits review on a 
case-by-case basis which “is preferable. to a 
requirement “for pre-acquysitionm approval by the 


Board. 


As far as diversification by the utility is 
concerned, whether through divisions or subsi- 
diaries, Mr. Howard submitted that this should 
be left to management. The Board has the abi- 
lity to amend the situation, as it considers 


appropriate, at the time of rate hearings. 


Mr. Howard said that there was no need for new 
legislation giving the OEB the right to have 
access to information relating to affiliated 
companies. Section 27 of the OEB Act provides 
the Board with* any power needed and the prac- 
trce *of SinvcerrogacoGcres SGULI Npemametate mecase 
provides the means to obtain information con- 


cerning affiliated transactions. 


In Mr. Howard's view, notice of a change in 
ownership by itself does nothing and is gene- 
raivy *Coo™ late. He saw difficulty .in seeking 
to impose a requirement upon the utility regard- 
ine’the Composition ore Pts eBoard™ ofmepi rectors. 
In his opinion this could be offered by way of 
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an undertaking, but to seek to impose it, may 
not be within the Board's jurisdiction. | 


Mr. Thompson, for IGUA, submitted that review 
and regulatory powers should be used to prevent 
owner-related abuses of the utility with parti- 
cular concern for: 

1) dividend policy; 

ii) share issuance and indebtedness; 

Lt jeati) Mate: transactions: 

ivy arverstticatron: 

v) Board of Directors composition; 

vin = Hedda OLrrrce tocation. and 


vii) common share float. 


Mr. Thompson -suggested that these constraints 
should be imposed by Order of the _ OEB. He 
submitted that there was no need for rules when 
there are only three major utilities, each 
controllea=eby a holding company, particularly 
if, upon review, company-specific constraints 
need to be added to those imposed by the rules. 

The OEFB's Order can, Mr. Thompson said, include 


both company-specific and standard constraints. 


Mr. Thompson said that, in respect of 
dividends, IGUA supports the standard set out 
in™patagraph 2 of the 1984 Order *1n Council to 
Inter-City, namely, that dividends should not 
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be such as to reduce shareholders' equity ex- 
cept as may be consistent with applicable sta- 
CULES \etrus Ge inden turesmeands OER tind. Ss easeeto 
appropiate. weve lS siot seediit ye He said that 
pre-screening, of. shareyand debt qissues is “not 
supported by IGUA. 


IGUA agrees-with the standard set out in para- 
graph. ss.0b) the, Order in wcouncs Ieato In tem=C1 ty, 
which says that Northern §& Central shall not be 
responsible for the indebtedness of, or make 
loans or advances to its parent or affiliates. 
Although diversification contradicts the stated 
purpose for, “thes Undiong Gaseareoreans z7at1onmein 
respect of standing alone, IGUA sees no need to 
restrain diversification by the utility ,except 
fors.expressing 4a epreference tthat»it should be 
conducted through a corporate entity other than 
the utility. IGUA believes in an independent 
Board of directorus for .thesuvplity. 


Regarding transactions with affiliate compa- 
nies, IGUA held the view that without the ap- 
proval. of the OEB,..a,..gas. utility should be 
prohibited from buying gas from an affiliate. 
If »the utuLity swere ito, ibuve cas Serone snes sown 
affiliate, it might, because it has no obliga- 
tion.,to carry ,anothen party Vs gas effectively 


block; .the purchasesof. casmby sanwend-user. from 
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the end-user's own affiliate. 


Mr. Thompson proposed that the OEB should moni- 
tor and enforce future undertakings and that 
the Board should act by Order on the strength 
Of partsmeiipmoectionsy.la, 145,274 and 29 40f ‘the 
OEB Act. He contended that under Section 27(1) 

(a) the Board has power to make regulations 
subject to the approval of the Lieutenant 
Governor. He suggested, however, as a remedy 
of last resort in the event of noncompliance, 
the ordering of divestiture of the owner's 


controlling interest. 


In IGUA's view, monitoring and enforcing of 
existing undertakings, including those applic- 
able to Inter-City/Northern §& Central and Hiram 
Walker/Consumers' should be brought under the 
OEB's auspices by assignment from the Lieute- 
nant Governor: thisti; to be. «accomplished by 


begislata véichangpes; or Order ini;Gouncil,. 


MpeePoch ssaidgathati «Section, 2Jico& the, OEB» Act 
can be amended to broaden the OEB's monitoring 
power and also be used by the Board to require 
utilities to report, in advance, proposed divi- 
dends, and equity or debt issues, to allow the 
Board to call a shearing if» deemed necessary. 


The Board should, in his opinion, have the 
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power to block a dividend or capital issue. 


Mr. Poch also said that Energy Probe favoured 
diversification only at the holding company 


level. 


Mr. Ryder said that all the existing under- 
takings should be made enforcible either by 
assignment, as suggested by Mr. Howard, or on 
application or motion of an interested party, 
including?® the? Board; customers, or  share- 
holders. Future undertakings would not be 
necessary, according to Mr. Ryder, because they 
would take the form of an Order of the Board, 
if conditions were attached to the Lieutenant 


Governor's approval. 


Mr. Ryder said that, given the major Ontario 
pas? utuhutnesvapresentllevel of Gnaturaty, secarn- 
ings of a utility not required to be retained 
should be paid out as dividendeds for reinvest- 
ment in a diversified business, but that it 
should be carried on by a separate corporate 


entity, not. by a subsidiary of the utility. 


Mr. Ryder commented that undertakings are sig- 
nificant. in ithat>*they™ represent *the degree “of 
regulatory interference that owners of holding 


companies have come to accept. 
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Mr. Ryder believed that general undertakings, 
i.e., those appropriate to the industry as a 
whole, may properly be legislated but cautioned 
that care should be taken to avoid legislating 
for decisions that normally belong to manage- 
ment. Mistakes, he said, should be made by 
management, not by the Board which must retain 
its authority to exercise 20/20 hindsight and 


to second guess. 


A utility should not acquire non-utility assets 
without Board approval, in the opinion of 
Mr. Ryder. Board approval is necessary also, 
he said, for loans to other companies whether 
or not they are evidenced by bonds or preferred 
shares. 


Mr. Ryder said that, with respect to dividends, 
the three year limitation already in the Uni- 
corp/Union Enterprises joint undertakings 
should not be legislated but, with respect of 
ongoing dividends, legislation should limit 
dividends so as not to reduce or alter the 


Gap ital @sGrueture ; 


Mr. Ryder also contended that Board approval 
should be required before a utility incurs 
obligations of indebtedness of any related 


company including subsidiaries. 
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Affphiated _contracts#) ant MreieRyderMs ’ wiew,,care 


already covered by ongoing regulation. 


Mr. Ryder said there was no need for Board 
preapproval ,of the ‘utility's security issues 
made in the normal course of financing of its 


enterprises. 


On behalf of Hiram Walker, Mr. Campbell stated, 
regarding undertakings, that the Board can 
require the utility at anytime (not necessarily 
in a rate case) to report to it on the state of 
the undertakings and, by so doing, bring the 
parent t befores ytheye, BOard® tongaccount aif oreateEs 
stewardship. Hiram Walker believes there is no 
need, in this context, to anticipate abuses of 
undertakings. It regards the undertakings in 
relation to Hiram Walker and Consumers' as 


binding, regardless of who owns Hiram Walker. 


Mr. Campbell stated that Hiram Walker believes 
that .no,, changes toscexisting legislation are 
necessary in respect of monitoring and enforce- 
ment. However, it might. be’ of assistance if 
any impediment to the Board making its own 
rules and regulations be removed e.g. by chang- 


ing Section 27 as necessary. 


Hiram Walker is not in favour of rules restric- 
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ting securities issued, or dividends declared 
bya thew tad ity., 


Mr. Paddon, on behalf of Consumers', said that 
there had been much theory and dogma put for- 
ward in this hearing but no hard evidence re- 
quiring legislated remedies. Consumers' be- 
lieves that undertakings are sufficient and 
wheres, 1s senor; need 4.for. ruless _legislatiom or 
regulation. He stated that the OEB has very 
broad powers, including those of the Energy 
Returns Officer, and it can easily handle moni- 
toring of undertakings. Mr. Paddon referred to 
shes s Divisional ,.Court's? confirmation of the 
Board's powers in its decision denying an ap- 
plication..by Unicorp, asking the’ Court to find 
that the Board had gone too far. Mr. Paddon 
al SOsarererreds itosatheyspowers egiven .the Board 
under Section 27 of the OEB Act. 


Consumers!. considers that whether or not the 
undertakings are legally binding is academic. 
The Board can undoubtedly monitor the compli- 
ance with the undertakings and, through rate 


hearings, ensure consideration of them. 
Imerespect ofi«securities 4issued by, a pas. uti- 


lity, Mr. Paddon said that the Board should not 


have a pre-issue role because the mix of secu- 
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rities is dealt with effectively in rate cases. 

Consumers' is also opposed to any interference 
with its “dividend policy. The capital *struc- 
ture of the utility for regulatory purposes ‘is 
directly affected by the amount of dividends 
paid out. Hence, the dividend conduct of the 


utility is constantly being reviewed. 


Mr. Paddon pointed out that under the Ontario 
Busanesse Corporations | sActy#edrrectons® tcannot 
authorize dividends that leave the corporation 
insolvent. Many companies pay dividends higher 
than annual earnings and in Consumers' opinion 
it would be wrong to restrict the level of 
dividends to the amount of earnings. Dividend 
policy is a matter for management and if left 
to the OEB it would create uncertainty in the 
minds of investors and increase the cost of 


capital. 


Mr. Paddon said that transactions with affi- 
liated companies should be allowed if in keep- 
Ing? with **corpord gion ==secum ures, slaw, They 
should be reviewed in rate cases but not pre- 
vented initially. Consumers! should be enti- 
tlied > toa purchase gas “fromeerts”® own aff iivate. 
It .would be “unrealistic "for there’ *to be~a’'rule 
requiring pre-approval of the Board in respect 


to an affiliated transaction in the commodity 
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in which the utility deals. 


Diversification by the utility should be al- 
lowed without reservation, in Consumers' opin- 
TON In rate proceedings diversification can 
be examined to determine the degree of cross- 

SUDSTurzatlon, — SOP tnat, ther *integTity of the 
company's main business, that of gas distribu- 
tion, can be protected. Consumers! stated that 
management has the responsibility to maximize 
the etficient and ‘effective "utilization of all 
the company's assets and the OEB_ should be 
sympathetic to this. Moreover, there should be 
no distinction between utility-related or unre- 


lated diversification. 


Mr. Roland on behalf of Inter-City said that in 
Inter-City's view undertakings were unnecessary 
for the’ protection of *’the’ public interest. A 
prudent owner's behaviour would in any event be 
consistent with undertakings because the alter- 
native would entail unfavourable treatment from 
the Board and consequential impairment of its 
investment. Mr. Roland referred to the Board's 
very broad powers to regulate generally under 
Section 19, including rewarding and penalizing 
Management decisions; the broad monitoring 
power through rate cases and the Energy Returns 


Officer and the Board's ability to make rules 
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regulating its procedure, including monitoring 
of utilities and their performance -of under- 
takings, under Section 27 with the approval of 
the Lieutenant Governor. In this connection 
Mr. Roland suggested it would be preferable for 
the Board to be able to make its own rules 


without having to go to the Lieutenant Governor. 


With. respect to the enforcibility of under- 
takings, Mr. Roland argued in favour of better 
monitoring of them. If there is concern about 
their) senftorcibibity, legislation, with, specific 
provisions for remedies should make them bind- 
ing. He said that the utility and the imme- 
diate owner should be parties to the under- 
takings. 


Inter-City is opposed to the additional level 
of regulation created by affiliated interest 
rules. Mr. Roland argued these are more effec- 


tively dealt with under ongoing regulation. 


‘Mr. Roland agreed with Mr. Howard with respect 


to..the issuance..by the utility of securities, 
the payout of dividends, the incurring of in- 
debtedness, loans and investment in non-utility 
areas Meandadiversuificationswithingthe utility, 
namely that these matters are best left with 


the management of the utility, while Mr. Roland 


5/36 


REPORT OF THE BOARD 


felt that dividend payout is a matter for mana- 
gement discretion, it should be open to review 


by the Board at a rate hearing. 


Sanita Mr. Kawalec said that rules and regulations 
should restrict utilities to gas distribution 
except where the Board's prior approval is 
PiVene cos associated businesses. e.g. furnace 


manufacturing. 


Other Issues Raised by the Takeover 


Doe Mr. Campion proposed that Union Gas be required 


to maintain its Head Office in Chatham. 


53.93 In Board Counsel's view, joint costs, reorgani- 
zation costs and acquisition premiums are mat- 
ters which should be dealt with in ongoing 


regulation before the Board. 


5.94 Board Counsel submitted that the Ontario utili- 
ties should be encouraged to: 

i) retain or commence a_ substantial common 
share float so as to obtain full access to 
the financial markets; 

ine retain) lasy muchssactivity “asis reasonably 


possible in the franchise area; and 
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Lit)“fmaintaiay isa’ » pues i'stand\) alone yrurtilic 
Mr Ganpivion sidiid» in@teysee: 5 theseiprtemsiuas 
part’ of -anysolegislation, . but rather as 
policies enunciated by the Board. 


Unicorp believes’ ethat)thed«location sof the Head 
Offaces*of tae uti laggy “cannote bes the «subjeqe obma 
general rule. Unicorp).believes that the Head 
Office should be located in the franchise area 
where’ it can). best «Serve /its customersegerci- 
ciently. With respect to) Union Gas, ) Unicorp 
affirmed that there is no intention or reason 
to change the Head Office's present location 
from Chatham. 


At most, Unicorp suggested that a change in 
location of a utility's Head Office should be 
subject to the OEB's consent. 


Mrs Letbeletsaid rthat;Unicorp is opposed to’ a 
mandatory common share float, pointing to the 
fact that neither the acquisition of Northern §& 
Ceht raliibywinter-Gity nomethe «reorganization of 
Union Gas, were subject to the requirement of a 
Pleaey Furthermore, there is no way of ensur- 
ing that the float would be widely held and no 


evidence that it would assist regulation. 


Mr. Howard, for Union Enterprises/Union Gas had 
doubts that the Board could direct the location 
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of the utility's Head Office; he saw this as 
best achieved by an offered undertaking. He 
agreed that joint costs should be left to on- 
going regulation as suggested by Board Counsel. 

Hes supported “Mr; -Leibel’ in his opposition to a 
common share float. He felt it unnecessary to 
encourage a utility to retain as much activity 


as possible in the franchise area. 


Mr. Thompson, on behalf of IGUA, said that the 
utility's Head Office should be in the fran- 
chise area and located where it can best serve 
its customers efficiently. IGUA believes that 
a common share float should not be a require- 


ment. 


Mr. Ryder, for the City of Kitchener, said that 
Matters of the Head Office location and the 
Gonposint ono the sutility is Board of Directors 
should be enforcible as Orders of the Board. 
He also proposed that the OEB Act be amended to 
include a provision that imposes on the gas 
utrirtiess thevedutyastosyconduct,, their affairs 
with a view to providing efficient and reliable 
service at reasonable costs. This, he -sug- 
gested, would enable the Board to deal with 
items not specifically prohibited and_ which 
cannot be dealt with :directly under the Board's 
rate-making powers. Mr. Ryder also proposed 


that the Board be given powers to make orders 
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considered necessary to enforce the duty of the 
util7ti ess Examples © given..were -for ‘orders 
setting 9%aside’ transactions: by ithe utility; 
divestiture as a remedy of last resort; and the 


establishment of a common share float. 


Mr. Paddon, for Consumers', said that the chief 
operating office should be located at the core 
of the utility's business. While it was uninm- 
portant where the Head Office was placed, he 
felt that a location near the financial market 


centre was probably best. 


Consumers' is in favour of a common share float 
since this would provide a significant benefit 
in the flexibility of future financing. To 
attract a float, the non-utility diversified 
activities should be carried on either by the 


utility or by a subsidiary of the utility. 


Mr. Roland stated that Inter-City was not in 
favour of establishing a common share float. A 
10 percent level (the present Consumers' level) 
would not be large enough to attract institu- 
tional investors to Northern &§ Central. 
Mr. Roland objected to Mr. Campion's recommen- 
dation that such a float should be encouraged 
by the Board. 
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6. THE PUBLIC INTEREST 


The Order in Council requiring the Ontario 
Energy Board to hold a hearing and to report 
regarding the acquisition of (more than twenty 
percent of the common shares of) Union Enter- 
prises by Unicorp, raises the question of whe- 
ther the public interest. regarding price, ser- 
vice and reliability will be jeopardized by the 


Change tina Conts ol) fof h.Uni on. Gas. 


Theys question’s off ~the®.public mnjterest’ in the 

Unicorp/Union Enterprises transaction was seen 

by the Board as pertaining 

6 Titsee CLO stiesrspectane (effect ,on. .present 
and» future shareholders and investors in 
Union Enterprises, ‘and~ Union Gas, and on 
Union Gas's customers and others utilizing 
Union Gas's transmission and storage faci- 
lities (Phase I of the hearing), and 

& second, to the general implications for 


the other two major natural gas utilities 
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in Ontario and to relevant holding compa- 
nies (Phase II). 


The Board defined these aspects of the public 


interest 


in the its Procedural Order 


February 18, 1985 as follows: 
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a) 


b) 


oy) 


d) 


e) 


ieee 


“To the extent that the matters 


raised, in, Phase I of,.the ,public 
hearing touch upon a considera- 
tion *of ‘the ‘public interest, it 
may be defined in part to be the 
benefits and detriments to: 


present and_ potential share- 
holders of Enterprises and Union 
Gas; 


the customers, Ontario communi- 
ties and industries served by 
Union Gas; 


investors iy JEnterprises and 
Union Gas other than the share- 
holders; 


other persons in the Province of 
Ontario who would benefit from 
secure natural gas transmission, 
storage and distribution at a 
reasonable cost; and 


the public interest generally. 


Tow the extent “thar the matters 
raised in Phase II of the public 
hearing touch upon a considera- 
Cron Of thew puuwie MINLe he s Uae 
may be defined in part to be as 
set out in paragraph 10 hereof 


of 
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batwohangedetowapplyeto all gas 
Utd lities  foperating, «un  Ohtario 
and all relevant holding{ com- 
panies. \ 


Unicorp appealed the Board's Proce- dural Order 
to the Divisional Court of the Supreme Court of 
Ontario on the grounds that the Board's defini- 
PVOnwOL ese stb Lics Tltereste=ineits Procedural 
Order was too broad. The Court dismissed the 
appeal. In his Endorsement on the record dated 
March 14, 1985, Mr. Justice Henry said: 


A portion of the preamble to the order 
in Council which refers the question 
to the Ontario Energy Board reads as 
follows: 


"Whereas a number of major customers 
off UGL wilUniion Gass Limited |r eandica 
number of municipalities from _ which 
UGL holds service franchises, have ex- 
pressed considerable concern and are 
seeking assurances that their inte- 
rests and the public interest in pub- 
lic service and reliability will not 
be. jeopardized by the proposed tran- 
sactione 


Olitwinterpretationsio£ that ,irecital is 
tHhateslteexpresses the ‘concern of the 
Lieutenant Governor in Council in 
relationyato pthergeneraly public, inte. 
rest that: price, service ‘and reliabi- 
Pi tyiswilisenot# be aijeopardi zed “bys the 
proposed transaction. We regard that 
principle as fundamental to the whole 
enquiry. 
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The question referred to the Ontario 
Energy Board must be read in that 
iio te We do not see how the Board 
could determine those factors, parti- 
cularly reliability, without enquiring 
into the financial and _ otherfactors 
underlying the proposed transaction. 


For these reasons we see nothing in- 
appropriate in the enquiries that the 
Board seeks to make. It is our opi- 
nion that the enquiry conducted in the 
manner proposed by the Board is in 
conformity with “both the™ Order, in 
Councilyygand, s-.356 "oh: the” WAct: The 
application and the appeal if any are 
therefore dismissed. 


(ep As a consequence of this decision the Board 
adhered to its original understanding of the 


public interest. 


Earlier Considerations of the Public Interest 


ads, The first occasion on which this Board consi- 
dered the question of the public interest di- 
rectly and in general terms was in 1969 when 
Consumers' Gas applied (unsuccessfully) to the 
Board for leave of the Lieutenant Governor to 
acquire a contgolVing™ interest’ in Union Gas. In 
its report to the Lieutenant Governor of July 6, 
1970, (under EBO 36) the Board said in respect 
of the publice@interecst: 
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One of the problems in assessing the 
DUD Lb Minterestolis that .~a benefit to 
one group is often a detriment to 
another. Thus some cost reductions, 
which benefit the operating company 
and, under rate regulation, ulti- 
mately benefit the customers or share 
holders or both, might be at _ the 
expense of another sector of the 
public, for example, the employees. 
Cost reductions brought about by a 
reduction of the level of ‘service 
might benefit shareholders at_ the 
expense of customers. Changes in 
income tax accounting to bring about 
benefits to present customers’ or 
shareholders might be at the expense 
of future customers or shareholders, 
Or both 


Under these circumstances LG is 
obvious that the assessment of the 
public interest is not simply a mat- 
ter of whether there is a specific 
benefit or ® "a? ‘specific! detriment. 
Rather, the Board, in arriving at its 
opinion, must weigh the various bene- 
fits against the various disadvan- 
tages and come to a conclusion as to 
whether there is an overall benefit 
Of Wetrimene to ftthie spublice interest 
or conceivably whether, having regard 
to the advantages and disadvantages, 
there is no overall effect on the 
public ‘interest. 


More recently, in the fall of 1984, the Board 
again considered the question of the public 
interest, in; general,. terms: Inter-City Gas 
Corporation and associated companies had 


applied ta. the. Board. tor. sleave of the 
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Lieutenant Governor to acquire 100 percent of 
the shares of Northern and Central Gas from the 
previous owners, Norcen Energy Resources 
Limited. A hearing was held and leave was 
granted. In its report dated January 16, 1985, 
the Board said, in respect of the _ public 


interest: 


Although Section 26 of the Act does 
not refer to the public interest or, 
for that matter, to any other consi- 
derations the Board is to use in 
arriving at its opinion of this tran- 
saction, the Board considers that the 
public interest is of paramount con- 
sideration. The question then arises, 
"what is the public interest?" 


In searching the case law on the 
point, the Board has found literally 
hundreds of cases in Canada and the 
United States in which courts or 
administrative boards have employed 
the test of public interest in a 
variety of factual situations. The 
location of highways, pipelines and 
transmission towers, the granting of 
radio licences, natural gas_ fran- 
chises and trucking permits have all 
been based on the test of the public 
interest in one sense or _ another. 
The wide variety of cases in which it 
has played some part in a decision, 
effectively means that the findings 
of those tribunals do- not .- lend 
themselves to a clear codification. 
InjhPact Paeilists cuebining swnate"pilol1c? 
the interest refers to, is difficult 
in’ itsel Go JAS Dub Cl opposed Los ite 
building of a nuclear reactor seldom 
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represents all the "publics" affected 
Peaait Wdees mous speaksifori{the cons- 
truction unions or the mine workers, 
it does not speak for the investors 
in the station or even all the consu- 
mers, but the “public'"' presenting its 
iews still purports to represent the 


ip ib Lively 

Of tthe» publicieinterests Mr iie Justice 
Holmes” said: "We mean, of course, 
considerations of what is expedient 
for the community concerned."' Many 


other legal theorists have left be- 
hind similar quotations, but because 
of the diverse applications to which 
the words "public interest" have been 
applied, there is not a single, sim- 
pletexp Lana'ta on fof wsuffiewent’ clarity 
to ibes particular) yvheil p ful ; 


In its Procedural Order the Board 
outlined the public interest for the 
purposes of this hearing to be the 
benefits and detriments to: 


le present and_ potential share- 
holders, investors and Ontario 
customers of Northern; 


a. the shareholders and Ontario 
customers of Inter-City; 

On the Ontario communities’ served 
by Northern and Inter-City; 

4, securing natural gas transmis- 


sion, storage and distribution 
at reasonable cost to consumers 
in Ontario; and 

ae che epubliiciinterest generally. 


These general parameters have_ been 
used in the past by “ithe Board al- 
though a specific test of the public 
interest has never been delineated. 
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Imiithey? opinions of sgthegsBoard, | the 
public interest can only be more 
particularly defined by examining the 
facts and nature of the situation in 
whiich ethe “testsiis )tosdbe mused. ~ The 
public interest will consistently 
take the form of the facts to which 
it is applied, moulding itself to the 
specific use to which it is being put. 


Having determined that the public 
interest is not generally definable, 
the Board would add that, in spite of 
its elusiveness, when it is applied 
to a specific set of facts, the rea- 
sonable man of the Common Law has no 
trouble determining’ af adjparticular 
act meets the test. A transmission 
tower, by this test, might be located 
in jscag iproductive,.) peaceful country - 
Side, 4 ins SPpite Obes Chegeresidents: 
objections if the tower is found to 
be in the public interest of a nearby 
population centre. The public inte- 
rest of the urban residents may be 
said to outweigh the local interests 
of the rural public in those circums- 
tances. 


Lord, Coke. }put, it succinctly when he 
wrote: 


"The law prefers the public good 
to the private good and that if 
it has to choose between preju- 
dice to the many and mischief 
particular to individuals, the 
individuals must suffer." 


The broader social concept of public 
interest has lurked beneath the 
Common Law even in its earliest for- 
mative period and the Board's duty 
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NOW dis! wCO"-appay? ite stoidrthe  ifactis of 
Lo isecase. 


In ‘the ‘regulatory ‘context’ of the 
transaction presently before the 
Board, the public interest is not 
served if Northern, following’ the 
sale, is unable to serve..the public, 
except at unreasonable prices. Alter- 
natively, it follows that the public 
interest is served if those who want 
the utility's services obtain those 
services at rates which are not ad- 
versely impacted by the transaction. 
While a checklist of value conflicts 
is impracticable, it is possible to 
derive! specific. questions, related to 
the facts of this case, the answers 
to which are essential to the Board 
in ,its .consideration. of the. public 
Incerest: 


in Can Northern continue to meet 
its obligations to serve present 
and future customers without 
unreasonable conditions of ser- 
vice and rates caused by _ the 
sale of its shares? 


tips Can Northern maintain itself in 
a sound financial condition so 
that the. public, .can,.continue to 
be served, in the short and long 
term, in a manner which will 
contribute to the public's gene- 
ral well-being? 


In broad terms, the public interest will be 
satisfied by an undertaking or action that will 
result over time in an enhancement of the 


economic or general welfare of the public. The 
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public interest can be satisfied without impro- 
ving the, economic or géneral welfare of. every 
member of society; indeed, it is possible that 
the public interest in general can be satisfied 
even if some members of society are economi- 
cally damaged. Essentially, one might inter- 
pret the public interest as the best possible 


accommodation of conflicting interests, 


In the regulatory context, the OEB follows a 
judgemental path in resolving conflicts of 
Dartrcita’. Incerests 50 aS CO ed Glove a te teee Cli 
sion which the Board feels to be the best pos- 
sible, in the public interest. There are no 
firm criteria for determining the public inte- 
rest that will hold good in every situation 
and, generally speaking, it is probably prefer- 
able not to attempt to define these criteria 
too closely. The public interest is dynamic, 
varying from one situation to another and the 
criteria by which the public interest is judged 
may also change , according to the circums- 
tances. In considering the criteria, the Board 
must exercise judgment as to the specific va- 
lues of conflicting interests. It must decide 
whether the public interest would be done any 
disservice in the event that the particular 


proposal was not approved. 
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The Unicorp/Union Transaction 


6. 


10 


rai! 


In considering the implications of the Unicorp/ 
Union Enterprises transaction at this hearing, 
the Board has again sought to identify the 
public interest, while keeping several factors 
in mind. These are 

® the social contract between the gas utili- 
ties and the Government; 

@ the on-going regulation of Ontario. gas 
utilities by this Board; 

e the joint undertakings given by Unicorp 
and Union Enterprises, and the  under- 
takings previously given by _ Inter-City/ 
Northern §& Central and by Hiram Walker/ 
Consumers'; and 

@ the free choice of individuals, corpora- 
tions and institutions to invest and to 
transteranthaty)iives tmenty.ine,Ontario teas 
utilities or holding companies of gas 


utilities. 


The issues of undertakings and of freedom of 
investment are discussed in later chapters; 
miscussiontiotesthe. social contracta.,and of on-= 


going regulation are presented as follows. 
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The Social Contract 


In return for a gas utility providing reliable 
service to customers at reasonable rates within 
the franchise area, the enfranchising municipa- 
lity and the Government of Ontario under the 
Public Utilities Act and the Municipal Fran- 
chises Act, effectively guarantee a_ secure 
market to the utility, free of competition from 
other gas distributors. This obligation on the 
part of the utility is a legal obligation but 
it is also a social trust that flows from the 


franchise contract. 


The utility's business is to serve the public 
in the enfranchised area and its continuation 
in business is dependent upon its performance 
in the communities that it serves. Change of 
ownership or control of a utility brings with 
it?**the? obligation “@onestheseparterohe ther new 
owners, or those’ sin) scontrol  Metom conti niuersto 
maintain that performance. Ownership or con- 
trol of a utility may change but the utility 
must continue to maintain acceptable standards 


of service. 
The Board has heard no evidence that the owner- 


ship per se of a controlling proportion of the 


common shares of a major Ontario gas utility by 
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a holding company has had any untoward effect 
on the performance of a utility in’ regard to 
its legal obligations or its social contract to 
its customers and to other members of the con- 


munity. 


Regulation by the Board 


6. 


15 


The provision of continuing gas service to the 
public at just and reasonable rates is an on- 
going responsibility of this Board. The proce- 
dures and precedents by which rates are ap- 
proved have been well established through the 
Board's regular rate hearings of the respective 
utilities, regardless of the ownership or con- 
trol Viofe theyeutilities's shares: For example, 
when Hiram Walker Resources was established as 
a holding company controlling Consumers' Gas, 
this had no effect in principle on subsequent 
Néa wine pr OCediirecsSeaWittielLespectatolsConsumers:' 
TraneswtolmtSeccistomers. sSimrlarly.. the change 
of ownership of Northern and Central from Norcen 
ton inter-Ci tys iw! notweftect in principlethe 
regulatory treatment of the utility. 


At the hearing, the Board heard no evidence 


that suggested that the change in ownership of 


Union Enterprises and hence of Union Gas, (re- 
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gardless of the degree of concentration of that 
ownership), would affect in principle, Union 


Gas's subsequent regulation before this Board. 


However, this indirect change of control of 
Union Gas, together with the previous changes 
of control of Northern and Central and Con- 
sumers' .Gas, requires a reconsideration of the 
Board's overall power if it is to act effec- 
tively in the public interest. 
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1 HOLDING COMPANIES, TAKEOVERS AND 
CONCENTRATION OF CONTROL 


In the case before the Board, one holding com- 
pany, Unicorp, took over another holding con- 
pany, ewniion Enterprises. which icomtrolled a gas 
utility, Union Gas, regulated by the Board. In 
Chismchapters ties Boardinirst olives a review or 
holding companies and takeovers generally as 
they. have related to Ontario natural gas utili- 
Lies weandm@euiciadiscusses ethe .question. of. con- 
Cent rats ongsOteGOntrole of, market. .and,of company 
ownership. The chapter concludes, swith’ the 
Board's findings regarding Mr. George Mann's 
GODCT Ole Ot Un GOLD sand sthestinancial ~stapility 
of Unscorpavandawhtn «its; recommendation ;respec- 
ting the takeover of Union Enterprise by Uni- 


corp. 
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HOLDING COMPANIES 


Wome dL Holding companies are a common phenomenon in 
industry and commerce. A holding company is 
defined by the Canadian Institute of Chartered 
Accounts as '"'a corporation whose principal 
business is owning a controlling interest in 


the shares of one or more other corporations" 


ae As 1s “well--known,one—hotdimeg company can con-= 
trol another holding company, and a corporate 
structure “can reach» iabyrminthine, complexes 
Appendix C in Volume II sets out the corporate 
structures, of Unicorp -and Unione nterprise suas 
well as those of Inter-City, Hiram Walker, and 


Hees International. 


ee Virtually all “of Canada*S major utilities are 
now owned or controlled by Wotdange= companies. 
® ETe cur calleeU CilnuLesm Qmetie sive smagon, 
electrical utilities in Canada, other than 
government-owned electrical utilities, two 
are owned or COMmuL Ouse by holding 
companies, two are smaller Eastern 
Uti lI tLless2and one appeats “to be widely 
ne Lda 
® Telephone sel ites. TMete. are suceven 
major non-government-owned telephone uti- 
lities= alle ofesiwhicomaare controlled by 


holding companies. 
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® Omar ipeli nes. Both major oil pipeline 
companies are controlled by holding compa- 
nies. 

e Gas Utilities. All. eight major gas utili- 
ties, including the three in Ontario, are 


controlled by holding companies. 


All three of Ontario's major natural gas utili- 
ties have undergone changes of corporate struc- 
ture which have resulted in their being con- 
trolled by holding companies, and all of these 

changes have been approved either following a 

recommendation directly by the Board or by the 

Lieutenant Governor. 

@ In 1975 Northern and Central Gas and Norcen 
Energy Resources Limited ("Norcen'') re- 
organized to establish Norcen as a holding 
company with Northern and Central as a 


subsidiary. 


e In 1980 Consumers! Gas and Hiram Walker 
reorganized ultimately creating Hiram 
Walker Resources as a holding company and 


Consumers! as a subsidiary. 
g In 1984 Norcen sold its interest in Nor- 


thern—-and--Gentral—ito \ Inter-City ‘Gas and 


associated companies. 
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e On January 1, 1985 Union Gas reorganized 
itself into a holding company, Union Enter- 


prises, and two subsidraries. 


In the case now under consideration by _ the 
Board, Unicorp has succeeded in gaining control 
of Union Enterprises, which in turn -controls 
Union Gas. In Slooking sat this 'takeover;. ‘one 
must remember that Union Gas was already owned 
and controlled by a holding company with the 
concurrence’; of: the: Lieutenant» !Governor. What 
iSsedmportantscahoutasthis Mitransdaction is \) that 
there has been been an indirect real change of 
control of .a gas utdlityd in’ Ontario, through the 
change in control of a holding company which 
controls: fayicashnieiaaty . itfais the “indirect 
nature of the change of control of the utility 
that challenges the role of the Board and the 


intentions of existing government policy. 


Befone the. takeoven;  Unron Enterprisessawas ea 
holding company owning 100 percent of two sub- 
Sidiaries. Union Enterprises thus had a direct 


control of Union Gas. 


| _Union Enterprises | 


| | 
[* 100% | 100% 
| Union Gas | | Union Shield | 
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Once the Unicorp transaction was completed the 


holding company structure changed as follows: 


| Unicorp | 
| 
| 


| (60% ownership, 48% votes) 


| Union Enterprises | 
| 


| 100% | 100% | 100% 
| Union Gas | | Union Shield | | Burns Foods | 


ene) 


Unicorp now. controls Union, Enterprises directly 
and thereby controls Union Gas indirectly. Any 
number of holding companies could be placed on 
top of Unicorp thus putting Union Gas further 
down the ladder and making the control of Union 
Gas by the top holding company even more indi- 


Te Cle. 


At the hearing, there was no evidence before 
the Board which established that holding com- 
panlessares pers.se, a Conirabys to auhe; public, inte- 


rest, as they relate to natural gas utilities. 


af 


REPORT OF THE BOARD 


The Lieutenant Governor has accepted the pass- 
ing *of@eontTrol “of “all” three mnatutral¥'gas utili - 
ties to holding companies! In- the case of the 
Unicorp/Union Enterprises - Union Gas transac- 
tion, it is the transference of the control of 
one holding company which owns a utility to 
another holding company which is in question. 
Is the new holding company appropriate and in 
the public interest? What power of approval 
does the government wish to maintain over such 


transters* of control ? 


Takeovers 


yeah 


A takeover iS an event or an act by which one 
company acquires control of another company. A 
takeover may be friendly - i.e., supported by 
the existing management or controlling interest 
of "the? company, -OF It "may  Dde hostile, ive 
opposed by the existing management or controll- 


ing interest. 


When a takeover is hostile (resisted by exist- 
ing management), as was the case with Unicorp's 
Succéssful**attempt” toe take lover (Union “bnter- 
prises, it can become an event attracting much 


public attention. 
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There were five documents filed in this hearing 
which attempted to analyze the takeovers of 
TSE-listed*companies since 1973’. 


A company becomes attractive for a takeover 
when a gap develops between the perceived under- 
lying asset value and the market value of 
stocks. Consequently, a takeover usually in- 
volves a substantial premium over the market 


value. 


Although all takeovers do not follow the same 
pattern, some features of takeovers, such as 
the costs of reorganization, the costs of ac- 
quisition and the acquisition premiums, give 
the Board concern when it comes to Ontario gas 


utilities. These are discussed in chapter 9. 


Many economists and investment or portfolio 
managers support the concept of takeovers. 
This enthusiasm, however, seems to presume in 
the case of a public utility, that certain 
safeguards are in place, such as the existence 
of this Board and appropriate regulatory powers, 
or that there are enforcible undertakings in 


place between the "taker" and the "takee". 
Advantages that are said to accrue to the eco- 


nomy as a result of takeovers include the fol- 


lowing: 
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in) 


ii} 


rib 


iv) 


a more efficient allocation of resources; 
more efficient management; even the possi- 
bility of .a takeover, keeps’ management 
striving forivexceilslence ; 

a..highen preturnn¢toy esharneholders, conm{the ver 
investment; and, 


economies of scale and scope. 


Against these advantages there are said to be 


disadvantages: 


i) 


ii) 
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The fear of takeovers may change corporate 
strategy from long-term substantial plans 
to short-term interim gains as management 
attempts to obtain faster immediate re- 
turns on investment, which may not be 


prudent. in-the Long, nun. 


A takeover may place a heavy debt on the 
shoulders of the company taken over or on 
the takeover company, because the takeover 
is often financed by issuing debt with an 
attractively high return (sometimes gene- 
rically called "junk bonds"). In the case 
of taatp publier Utidityen,dnweiintdrio,., sucha 
debtrrions-thes~shoudidersegsot | the takeover 
company could be a serious disadvantage if 
the financial strength of the company is 
weakened and made more risky as a result. 


The debt-carrying ability of the parent or 
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igi) 


iv) 
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grandparent of the utility may affect the 
GOStusOmecapital arto.the, utility, and may 
thus ultimately affect “the level of rates 
charged to the customers of the utility. 


Takeovers can lead to restructuring the 
new corporate organization and in many 
cases this has lead (at least in the USA) 
to the selling off of some of the subsi- 
diary companies in the family. In the 
Board's view it would be possible to struc- 
ture a transaction whereby Unicorp could 
sell Union Gas without being constrained 
DyeeOcCGelotlme26(2)e.0f sthesAct. 50 Slongeas 
Union Gas is owned by a holding company, 
thes ,;controlss,of. the jhholding company can 
pass around without breaching section 26 

Lie )k In the Board's view, the indirect 
sale of Union Gas, in the course of corpo- 
rate restructuring may not be in the pub- 
lic interest, unless it is accompanied by 


adequate. restractrons. 


Takeovers can lead to consolidation of 
operations and ventures. In the case of a 
Pacer Lit V tnd Sesaye DOts Demin s the. pest 
interests of the customers. (Consolidation 
may create accompanying, incompatible, 


non-reguilated activities .for the utility 
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v) 


vi) 


WHA) 
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to carry on which could detract from the 
desirable application of the stand-alone 
principle, or make regulation of the uti- 
ty? citticult. 


Takeovers can unsettle both management and 
staff. This was attested to by 
Mr. McKeough and Mr. Edgell. iG ape pie. 
longed dispute takes place the effect 
could’ "be *servous: Takeovers have’ the 
potential to unsettle the investment mar- 
ket and thereby increase the cost of capi- 


tal in’ the Wong “run: 


Takeovers can lead to increased leverage. 
When a mature gas utility with a secure 
revenue is part of a takeover there could 
be a tendency to maximize the utility's 
capital-raising possibilities. In?” Ghe 
Board's opinion, it is undesirable that 
Ontario pas “Itilrties be Vfover-leverared: 
this would” increase “the risk of “a utility 
and hence its cost of capital which would 

translate into’ increased rates to custo- 


mers. 


Takeovers can lead to a heavy debt as the 
Board has commented above and this in turn 


can’ *lead~ to dividend’ and” asset Pstripping 
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in order to repay the debt and thus weaken the 
financral* strength of the’ parent or the utility 


and so affect customer rates. 


fed BS) Conclusion: In the Board's opinion the balance 
between the advantages and disadvantages of 
takeovers tilts potentially towards the disad- 
Vanuaye seen nee etnies case “Ore ea "gas" utrlity ~ in 
Ontario. This is the main reason why the Board 
recommends constraints upon the direct or 
IMmdLrece: Clange "OL. CONntrol” "of *a“ gas utility? in 


ONntALLO. 


Concentration of Control 


her AY Concentration of control can refer either to 
the control of a company by an individual or 
entity, or the control of a market by a single 


company. 


oe Oi In reviewing monopolies and anti-competitive 
practices. fone has’ to “bear “in? mind’ that in 
termss or *gas-"d?rstribution,’ the *very “nature of 
the industry is one of government-authorized 
and” ‘regulated ~ monopoly. pee sicrrrcasca. OL 
Ontario!s “natural gas utilities, the’ franchises 
create monopolies, but the monopolies’ thus 


created are not unrestrained. 
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i) The ‘franchises, set souta firms ensorcip le 


duties. 


ii) Much of the operation, the level of ser- 
vice, the price of the service, and the way 
in which the monopoly is managed, has long 
been subject to the close scrutiny of this 


Board. 


iii) None of the gas monopolies are truly with- 
out competition, for they face competition 
{TOM Sone, sano tic mer nee cemse NS Cem tial among 
example, an industry may locate in one 
franchise area as opposed to another de- 
pending on the cost of gas. Gas monopo- 
lies also, face competition from other 


energy sources such as oil and electricity. 


iv) The operation- of the monopolies are 
watched closely by investors, customers, 
and analysts alike. The customers have an 
assortment of remedies which they can seek 


before this Board. 


v) The presence of Board regulation repre- 


sents a form of moral suasion. 


The evidence presented was strongly in favour 


of gas distribution monopolies being granted by 
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the Legislature in Ontario, subject to regula- 
tion {byte this waBoard. Any differences in the 
evidencet rested) (upon, the, -breadth and depth of 


the regulation, rather than on the need for it. 


In the Board's view there are important advan- 
tages in having the three major Ontario gas 
distributors separately controlled and operated. 
The gas companies offer each other a degree of 
competition, and the Board, by having a basis 
of comparison, is greatly ‘assisted in its regu- 


Latron. 


Keeping the three gas distributors’ separate 
from one another was clearly the government's 
concern when it introduced legislation in 1969 
which restricted one gas utility company from 
taking over another which would have created a 
monopoly of monopolies. (See chapter 10 for a 


history of that legislation. ) 


In considering the question of concentration of 
control of a company or a group of companies by 
a Single individual or entity, the Board is of 
the general view that economic efficiency (ob- 
taining ‘the’ most ‘effective ‘Aaifocation of “re- 
sources, thus providing goods and services at 
the lowest competitive cost) should not be 
interfered with. unless’ anti-competitive con- 


straints are necessary. 
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7326 Traditionally, apart from questions of foreign 
control, or control by criminal elements, we in 
Canada ‘have’ not "attempted  -to”'constrain the 
acquisition of control of a corporation, unless 
such control Jeadsmto control of a market muun 
a market is controlled this can lead to monopo- 


listic abuses. ) 


DART In the Board's view, the evidence in this hear- 
ing supports the > conclusion that’ unless there 
are certain and clear advantages in interfering 
with the organization and reorganization of 
Capital “in| Canada, “then exceptaet Oleeseiuia 
constraints one competition ofmayresulting vcri- 
minal activity, constraints cannot be recom- 


mended at this time. 


George S. Mann and Unicorp Canada Corporation 


toa. An initial reaction to the takeover of Union 
Enterprises by Unicorp was the concern that one 
person (Mr. George Mann) would control Union 
Gas. In fact the Board of Union Enterprises 
issued a statement to its shareholders which 
stated: 


The [Union Enterprises] Board  be- 
lieves that no one individual should 
CONGTO leas DUD Ce UDI Dy oUCh mas 
Union Gas. Union Gast?rs?Ontario's 
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second largest distributor of natural 
gas, serving approximately 500,000 
industrial, commercial and_ residen- 
tial customers in southwestern 
Ontario. The [Union Enterprises] 
Board believes that it is not in the 
public interest nor in the interest 
of these customers that the quality 
any ointesrity eget etheiae natural gas 
service should be dependent upon a 
sing feepenson . 


Unacorpa iis, edomimatedysjby a ‘single 
shareholder, who by means of a rela- 
tively small investment and a capital 
structure built on non-voting shares, 
tightly controls Unicorp. 


On February 15, 1985 the Minister of Energy in 
a press release included the following state- 
ment: 


Of concern to some, as well, is the 
concentration of effective control of 
a major utility company in a single 
pair of hands. 


Some witnesses felt that positive benefits 
could flow from a sole owner with a significant 
financial stake and a dedicated attention to 


PUSectc 1Crenteand Successt UL Operation. 


The matter of ownership by one person was put 
into ‘—perspective by the witness Dr. Waters, 
when he stated that Section 26 was designed so 
that) stseini tiators., could 


...Observe the identity and charac- 
teristics of new significant owners 
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of a utility before they became 
owners. If you are satisfied that 
the relationships between an _ owner, 
whoever he might be, and the utility 
cannot compromise the public inte- 
rest, then it seems to me you do not 
need to concern yourself about’ the 
ownership aspect. You simply have to 
set up some rules of behaviour for an 
owner - regardless of whether he has 
a Minority Minterest §fon a majority 
interest - or for the Board of Direc- 
tors who are acting for no particular 
controlling shareholder. I think you 
want to be sure that the rules that 
are there, permit you to have the 
comfort that the utility will always 
be able to, under all reasonably 
foreseeable events, provide services. 


SHON Mr. Liebel put the matter succinctly in his 
argument when, having stated the potential for 
a financially strong parent today to _ become 
financially weak tomorrow, he said that 


the protective machinery around the 
utility must be constantly and conti- 
nuously in operation. We believe 
that any determination of the finan- 
cial “stapuirty: of ,Unicorp stor Union 
Enterprises, for that matter) in May 
of 1985 may be comforting, but it is 
of no long-range value unless there 
are proper undertakings or affiliated 
interest, rules, im, place. ‘tom protect 
the utility regardless of the good or 
bad’ fortunes “of the? parent in the 
future. 


i At the hearing, Mr. Mann was closely examined 


as to his plans for Union Enterprises and Union 


7/16 


REPORT OF THE BOARD 


Gas. He denied any suggestion that his invest- 
Ment << (ieeUnLOn ENtLen DT Tses 15° Snort-term sand 
Spechrically = cont riged that ue nas no intention 
of selling Union Gas. Although Mr. Mann indi- 
cated that there might be some scope for combi- 
nine Union shield with other ~o1il” and gas inte- 
rests of Unicorp, he emphasized the stable and 
ongoing role of the utility in the Unicorp/ 


Union Enterprises organization. 


Mr. Mann testified that the utility would 
continue to be run by Union Gas's staff: "'No- 
body will be adversely affected...if anything 
we will be able to come up with ideas that can 
improve the service and cost of product to the 
customers of Southwestern Ontario". Mr. Mann 
referred to the improved performance of trust 
companies (Royal, for example) following their 
takeovers by controlling/sole shareholders. He 
saw no disadvantage and perhaps advantage, to 
the=-possibit#itty that a-public#utirlity could be 


controlled by one shareholder. 


There were conflicting views expressed regard- 
TNCeeUNTGOUD Smet NanGtal as Urengt ns sDarclcularly 
assesto the additional strain that might be 
Peaced sonmUnUCoTp sl Nracettain Circumstances sand 
UiSmEpOSSLDLe =EsDllLoVvera eLrect, on. Union Gas, 


wibon might-create a higher cost of capital for 
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the sutiileseve Having heard the evidence, the 
BOardwhuse Sailr Shicd a that salthoucl = Unwicorpe ais 
extended, by the. purchase? of/nion, Enterprises. 
Union, Gas; will. not. be .jeopardized,, nor does the 
Board Vanticipate that ,thewicost. of-'capital wilt 
in€éreasesto Uni onpGasmase aces tao. thestake. 
over, provided the joint -undertakings as re- 
vised by the recommendations of the Board (see 


chapter 9) are in effect. 


iPass Conclusion: The “;Board concludes ~ that» the 
concentration of.,control, of» Union Enterprises 
in. the hands of George Mann is not in itself 
disadvantageous and is not different from the 
dozens of other corporate concentrations in 
Canada. 

Recommendation 

(nee! The Board recommends to the Lieutenant Governor 


that, subject to the other recommendations set 
Eorth’ in) ethus sRepomt jayne ree hoOnm be taken eto 
interfere with the takeover of Union Enter- 


pEuises by/UnicorpeCanada Gorporation: 
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8. SPECIFIC FINDINGS 


Sal This, chapters presents the Board's findings on 

several matters specifically related to issues 

Gaised by, thet tUniicorpmtakeover mote Union’ Enter- 

prises and hence of Union Gas. These are: 

1) The presentation and disclosure of finan- 
cial forecasts 

2g) Acquisition Premiums and the Takeover 

3) The Union Enterprises/Union Shield Pre- 
ference Share Interlock 

4) The Precambrian Guarantee by Union Gas 


53 Fairness to Union Enterprises Shareholders. 


The Presentation and Disclosure of Financial Forecasts 


Sipe The Canadian Institute of Chartered Accountants 
in its Handbook provides guidance on the pre- 
sentation and disclosure of a financial fore- 
Castesin ? documents |) suchy as; ai prospectus or a 


takeovereiibid wandsabs sintendéed primarily: for 
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conpaniessy presenting + .fananeial s forecasts sain 
documents filed with the 0.S.C. or other secu- 
rities commissions in Canada. Unicorp, Union 
Enterprises and Union Gas are examples of com- 
panies which present such information to the 
0.S.C. This guideline should apply equally, in 
our opinion, to the filing of forecasts before 
this Board in the present and future pro- 


ceedings. 


ThesGaLac. Ai idefiinestay fanancialitorecast asian 


estimate ‘of sany ‘or ‘all of: 


a) the most probable results of operations; 
b) the most probable financial position; and 
c) the most probable changes in financial 


position, 


for one or more future periods not completed 
when the estimate is made. ''Most probable" in 
*“the context of this guideline, means that the 
forecast is based on management's judgement of 
both the most likely set of conditions and the 


enterprise's most likely course of action. 


It is important to distinguish between a finan- 
cial forecast and a financial projection. A 
projection is an estimate of financial results 


of an enterprise based on assumptions which are 
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Bid 


not necessarily the most likely or most pro- 
bable. ly ‘contrast to a forecast, a’ projection 
is not necessarily indicative of the most pro- 
bable results but merely reflects the effects 
of specified assumptions. 


Un1 GO.GD ja ho ROUG eV ew, oaepmovaded «» projections 
rather than forecasts in this case and con- 
sequently the information provided was not as 
helpful as it could have been. 


In its initial March 29, 1985 answer to ques- 
tionpes we Financial Data, Gischedule swAyito sProce- 
dural Order #3 requesting 1985 and 1986 finan- 


cial information Unicorp replied as follows: 


Unicorp has been advised by its counsel 
and the Ontario Securities Commission 
that it cannot publicly issue forecasts 
as long as its offer for Enterprises 
is outstanding unless the 0.S.C grants 
appropriate exemptions. Unicorp 
intends to apply for such exemption. 
UNLCOLD 1a serplepareue  COmet he: forecasts 
Wi Ghyet-he, OEB jonsrayicontiidents ali basis... 


In Unicorp's amended answer filed April 9, 1985, 


the following caveat was appended: 


These pro forma statements have _ been 
provanied titor “theréspecificei purpose of 
Fesponding to .E..B.R.L.G. 28... Procedural 
Order - 3 and are not to be interpreted 
ase fi Nanceial srorecasts. The pro forma 
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statements are not. necessarily Mindica- 
tive of the most probable results but 
merely reflect the effects of certain 
specified assumptions. Certain of 
these assumptions, along with other 
data, have been provided to Unicorp by 
thitd pantres storethe | punposes Gg taecom- 
piling * thet*pro storia» Stavements.) )Uni- 
corp? iS) sunabiltey “toad bande laccondang ly 
makes no representation as to the con- 
pleteness and/or accuracy of those 
assumptions. 


8.8 In this “case the )~Board recognizedy the prov lems 
raised by Unicorp and was satisfied that the 
data provided by these projections were adequate 
for purposes of this Report. It further recog- 
nizes “the <difticulty formal Company, asp Geo Glie 
nantly in the real estate business, to provide 
meaningful forecasts. For these reasons. the 
Board chose not to make an issue of the matter 
in, this particullag .icase. This should not be 
construed, however, as precedent for conduct of 


the parties in future cases before this Board. 


epee) Since it would appear that there is doubt as to 
the Board's-authority to require financial 
forecasts when necessary, the Board recommends 
that the Ontario Energy Board Act be amended to 
enable the Board to order that the necessary 


evidence be produced. 
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The Board notes further that, under the heading 
Obl ACUI Stl Ole Ob. a business ‘the G.1.C lA. 


Handbook provides the following guidelines: 


When the proceeds of an issue of sSecu- 
rities offered under a prospectus are 
to be used to finance the acquisition 
of a business and in other takeover 
Situations, management may decide to 
present forecast data for its own 
enterprise and for the business that 
has been acquired or is proposed to be 
acquired. It* is, preferable that this 
data be presented in the form of a pro 
forma forecast on a consolidated basis. 
Bhéewiproieformas-ftorecasit shouldbe pre- 
pared on the basis of the accounting 
polrcres= expected to ™be**tised™ in the 
future for the combined operations. 


While the C.I.C.A. provides additional detailed 
guidelines with respect to accounting presenta- 
tion and disclosure, it will suffice here to 
note that disclosure should also be made of any 
interpretation of the forecast, such as trust 
deed restrictions, pending law suits and divi- 
dend restrictions, ~ 


Further ,« ther GelvG.A. publishes gurdelines for 
auditor review of financial forecasts, which 
are” very “specific: However, as the Board has 
Nowe sredurrea stiat “forecasts “*rived in’ ‘this 


proceeding be subjected to audit review, no 


8/5 


REPORT OF THE BOARD 


further comment is necessary in this case. nG 
should be noted, however, that in future OEB 
cases where forecasts are of paramount impor- 
tance, they may be ordered by the Board, to be 


subjected to audit review. 


Acquisition Premiums and the Takeover 


8. 


55 


In understanding the implications of takeovers 
it fs Aimportant for the> Board to\.analyse the 
Significant "acquisition premiums" which arose 
out of the purchase of Union Enterprises by 
Unicaorp,p and | the purchases jotesbuEns.) Food saaby 
Unvon Enterprises: Before commenting on _ the 
magnitude and significance of those premiums, 
acquisition premiums incurred by Canadian busi- 
nesses. over a recent five year period are exa- 


mined. 


During the proceedings, Board Counsel filed as 
Exhibit No. 54 a series of articles published 
by Richardson Greenshields of Canada Limited 
entitled» "Takeovers Fever". The first article 
was’ published, on January,19, 1979, andthe, last 
article (/is.,.dabed- sMarchrlo. 1983; The series 
covers the five year period January 1, 1978 to 
December 31, 1982 inclusive. In summary the 


following tables show the ranges, medians and 
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adjusted averages of offering prices to market 
prices (Table 1) and to book values (Table 2) 
One daswyedlme Dy year “basis throughout’ ™the "five 


years surveyed. 
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Table 1 


OFFERING PRICE PREMIUM TO MARKET PRICE 


1982 

Range 11%-71% 

Median 32% 
Adjusted 

Average 30% 


1. Average adjusted to 


1981 
(14%)-713% 


17.1% 


2 Sil % 


1980 


4%-73% 


exclude extreme points on range. 


Table 2 


OFFERING PRICE PREMIUM (DISCOUNT) TO BOOK VALUE 


1982 
Range (5%)-320% 
Median 40% 
Adjusted 
Average 84% 


1. Average adjusted to 


Source: 


1981 


(19) -620% 
68% 


117% 


(71%)-473% 
93% 


111% 


1979 1978 
%-104% 73-75% 
20% 36% 
22% 26% 
1979 1978 


22%-585% (58% )-580% 


125% 


131% 


exclude extreme points on range. 


Exhibit 54.6, pagetser 
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The above information demonstrates that: 

i) acquisition premiums when compared to 
litte e ep nRicesusnluctiated wrdely, from 
IiINUS se npercents.to dus, 104 percent; 

ii) acquisition premiums when compared to 
book values fluctuated by extremely 
large percentages ranging from minus 
Seaver Com tL Oem Ss.02 0. percent. 

iii) acquisition premiums when averaged on 
ass reasonable «basis, fell; -withineea 
Ponvem Olen uw peLlcent to 64 percents Lor 
Table 1 Market Prices; and 

iv) acquisition premiums when averaged on 
a@areasonable basis fell within a 
Di teeO me LODO CCI Romero Derren t 
Por sable 7. Books Values. 


Lhemacnii sition sot “Union enterpnises. by Unicorp 
has been accounted for by the "purchase method 
OPPlAccounte ine OV whi ch rs, ay method sused **tor “a 
business combination under which the net assets 
AedLELed pane sGareled, In. the. acquiring. corpo- 
ration's financial: statements at their cost to 
Chew acgqu brine VcOLrpotacion., UGiconp Ss sacaqursa- 
tion cost of $260,972,000 represents an excess 

of $46,987,000 over the estimated $213,985,000 
book. ,value.of’ Union Enterprises net .assets as 


attics dater Or ACgduLS Ltign. 
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Unicorp's acquisition premium, therefore, repre- 
sents )”’approxpmatelly “Wwe percenty rior “theam book 
value of Union Enterprises net assets... eAltunough 
the ‘amount of (the premiumsiis signifvcant, ittegus 
on the lower end of the scale when compared 
with the results of the survey referred to 
above. The Board notes, of course, that the 

survey results are disclosed only sas samaiuben 
of information and no other conclusions have 
been drawn regarding the significance of the 
fe DETCent.  “UNlCOrp “premium. | PiCUlre a sO00 mm ule 


acquisition of Union Enterprises. 


The acquisition of Burns Foods by Union Enter- 
prises has also been accounted for by the "pur- 
chase method of accounting" as described above. 

In accordance with generally accepted accoun- 
ting principles, the acquisition premium will 
be assigned to the assets and liabilities 


acquired; basedyon their fair value ate the date 


of acquisition. Any amount remaining will be 


ablbocated to "goodwill “and)twritten¥oftft over a 


period Of thirty years. 


Thevacquisition price of Chew shares acquitreduwas 
$125,000,000 and the net book value of the Burns 
Foods' assets wasS approximately $62,829,000. 
Union Enterprises' acquisition premium, there- 


fore, Was wapproximatel y= por, Wl vOU0mmeuui ch 
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represents’ *approximately i 99° percent of the” net 
book value of Burns Foods. The legal and other 
costs, presumably, including’ “the Burns Fry 
opinion, associated with this Chansactuone 
which according to Union Enterprises are expec- 
ted BLOM DeENMINimal~ will be added to the acqui-— 
Sition premium, when known. Subject to a de- 
tailed study of the fair value of the assets 
and eitbabilities acquired, the acqursreron pre - 
Hine ote poe, rl. 000 (before acquisition costs) 


will be allocated as follows: 


Land $2271 72, 000 
Buildings, plant and 
equipment 00.00 

S27 ia 000 
Goodwill So UU UE OU 
Total $62 9157 15,1000 
Source: -Procedural Order #5, Schedule As 


Ouestion 4. 


It. should . be noted that Mr. MacNaughton of 
BUD Se Phys Lod. could not express any opinion as 
COmeNWUe Lilet sstilesslelabive . Size. .01. theo premium 
ColulgwsDe. MNeasuregwlin. Lerms ~olt Other -acauisi- 
tions. He did, however, suggest that the book 
value of the Burns Foods assets was conserva- 
tively stated, an. opinion supported by the 


proposed accounting method as outlined above. 
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Sauk The Board points out that the acquisition pre- 
mium of 99 percent, when compared with the 
unadjusted book value of the underlying assets, 
falls about the middle of the adjusted average 


percentages in the survey. 


The Union Enterprises/Union Shield Preference Share 
Interlock 


S22 As a result of the Union Enterprises reorgani- 
zation which preceded the Unicorp takeover and 
which became effective on January 1, 1985, 
Union Enterprises holds approximately $104 
militon”™ of “preferred #@ishares 2ofotUnion wohield?7 
The origin of this preferred share interlock 


was described in Chapter 3. 


§. 25 At the time of the reorganization, it was anti- 
cipated that for the next few years Union Shield 
would be unable to meet the dividend payments 
on. these preferred shares “on, its own. As a 
result, it “was established that each year Union 
Gas will pay an extra dividend to Union Enter- 
prises “equal” to/"the dividend owing: to | it? from 
Union ~ “Shields Union Enterprises will then 
advance this money to Union Shield which will 
use it to meet its dividend obligation to Union 


Gas. 


So alez 


Aas 
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Pte eSnou bd Demano bedsatia te saSuel ONO | 145) ot his) are 
rangement is required so that Union Shield can 
meet its dividend obligation to Union Gas, 
Union Enterprises would be reluctant to allow 
Union Gas to go to the markets to raise equity 
capital on its own because the special dividend 
would, .not.»go. solely sto. Union Enterprises: in 
that case. This, iSia.d) lad Oreereason jywhy | Che 
joint undertakings should require Union Enter- 
praseés and ,Unicorp, to iprovide; needed equity if 


Union. Gas, cannot.<raise it on its) own. 


Mr. Cockwell, testifying on behalf of the Hees 
International Group of ,companies, was critical 
Ofeethenswayesthe sinterlock aS» current lya\sernuc- 
tured. He stated that it would be in the Union 
group's and the. utility's best interest if the 
interlock was larger as long as as there was a 
Vetta Ohta eininos fence hearound eit we This ¢would 
be accomplished by borrowing the full amount of 
the interlock from a financial institution, but 
in so doing pledging only the preferred shares 
as security. In the case that Union Shield did 
not pay its dividend and as a result Union Gas 
did anol eDaAy’ thee hinanc wal Sins.ti Buti oni ats cinte- 
rest, that institution's only recourse would be 
Pogeat Caches itdhiceninterhock,@ Whesuti lity, ;couldabe 
further protected by a guarantee of the holding 


conpany Vas to sUnion) shields payment of the 
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dividend. Under these circumstances the inter- 
lock .. World *not? “be.” an eissue Coe Gonce rngevo. sone 
Boatd#:and Ine fact additional @anountswmcouldete 


borrowed and the interlock increased. 


Mr. Cockwell went on to explain that the funds 
raised by such borrowing would not be removed 
from the utility, but would be retained for use 
INL, Uc uly, wea (levi bese, He acknowledged that 
this would result in a higher equity ratio than 
that deemed by the Board, but stated that this 
did “not” implyrethat® thes Board siwouldaghave sito 


reward the company on that extra equity. 


The Board is of the view that the customers of 
Union. Gas should not be exposed to the risk 
that Union Shield might fail to pay dividends 


or redeem the preference shares. 


Recommendation 


8. 


28 


In order that the customers of Union Gas should 
not be exposed to the risk of Union sShield's 
failure’ “to (pay “dividends m ou. Teaeen «its tprerer 


rence shares, 


i) Union Enterprises and Unicorp. should 


guarantee the payment of .the_ pre- 
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ferred share dividend by Union Shield 
tofveUniron YGass until the preference 


shares are redeemed. 


ii) An undertaking should be given by 
Unvon ,Enterprises »ithat, «¢without * the 
approval of the Board and until such 
Giese ‘ase tthemipreterence,.§ shares: \are 
redeemed, Union Enterprises will not 
petmupatanye Ghangessstoesthe assets of 
Union Shield which underlie the pref- 


erence shares. 


Similarly, if there were any tax “changes that 
Hak Cu@Gle pie her: camesiane  idavidend @taxablewnin 
the hands of Union Gas, then Union Gas would 
noc: bel\able’-to dividend! ‘up’ to Union Enterprises 
theveruldesamount) ofaethes dividendjyit’ ireceinves 
from Union Shield without drawing on additional 


fundseproduced abysthesgutilitysactiv ities. 


Recommendation 


An undertaking should be given by Union Enter- 
puasesspands Uniconp, that arf "the. dividend: from 
Union Shield to Union Gas becomes taxable, then 


the preference shares would be redeemed. 
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Precambrian Guarantee by Union Gas 


Sol Prior to the Union Enterprises reorganization 
which preceded the Unicorp takeover, Union Gas 
had *guaranteed* "as "*to’ interest and principal: 
$25 million of preferred shares issued by Pre- 
cambrian to Fiberglas Canada. At the time of 
reorganization this guarantee was left as the 
responsibility of Union Gas despite the fact 
that Union Shield now holds the group's inte- 
rest in Precambrian. This guarantee is of no 
benefit to the customers of Union Gas, but does 


place them at some risk. 


Recommendation 


2 oat Union Enterprises and Unicorp should guarantee 
to Union Gas that if it is called upon to make 
good on its guarantee both companies will in- 


demnify Union Gas. 


Fairness of Takeover to Union Enterprises Shareholders 


nes by During the hearing a significant amount of 
evidence and argument focused on whether, or to 
what extent, individual shareholders were dis- 


advantaged during the course of the _ takeover 
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3.4 


#35 


B nds. itaiwas e@mulisomtarowed: ithat: this > matter’ was 


beyond sthe sBoar des? junpsdrctiom. 


AsedauscussedpimeChapters 65 ThemPubbice Interest; 
the #hoandstinebudedi presenterand spotential*share= 
loiGens yom wit Seater micron) of 1 thes public -inte-= 
neste MIS tlsePeonsirstentaiwith@ethe Board's 
deminiseiontuin? wis bhreportteome® the? Inter-City/ 
Northern and Céntradecasjicase’ quoted in chapter 
Caldeewaseeupheld: by “thes Divisional Court oF 
the s Supreme; Court», of -(Ontario following Uni- 
Goupvsyrapplilgativon)sforatjudictal enéview of the 


Board's Procedural Order. 


hep board shasjasbroad imterestounin ithe treatment 
ofyothetisharehoidérs tof abhkwutniitres within its 
jurisdiction. Thissjanteresi=iarises from the 
fact that if shareholders feel they have been 
unfairly treated or disadvantaged as a result 
Ofey Hip Ldamotiiagwutnliity,tsiitshareshjesthey may be 
reluctantyito anvesStucin ethati ameanother utility 
in the future omidemandvathigher meturn for so 
dOine. se hem inportanceson the. individual share- 
holdens talithes utidutty Wandituts@icost of capital 
iséhirghtighted tbywthe tevidence? that even after 
bhe bakeover{uiapproximately 790 percent of Union 
Enterprises' shareholders each held less than 
1,000 shares. 
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The Board received testimony from shareholders 
who appeared at the Hearing that they did, in 
fact, feel that they had been unfairly treated 
during» the course’ of the takeover bid. Other 
shareholders expressed the same sentiments in 
letters: too thewiBoard?if Mri, Di eiMcGeachy._«s tated 
emphatically during his. testimony that he would 
not be attracted to future equity offerings of 


Union Enterprises. 


The Board also notes the evidence that all of 
the major institutional shareholders of Union 
Enterprises sold their shares during the take- 
over bid and were able to do so at $12.50 cash 
or more. In contrast, all individual share- 
holders were not able to sell for $12.50 cash. 
Mr. Kierans stated, and Mr. Connacher confirmed, 
that if all individual shareholders had tried 
toselley their ‘tsharesiwat S$l2450@ during the 
tender period, they would not have been able to 
do so; there would not have been enough demand 


to support that ‘price. 


It@ise noterthewBoards' smrole)tovhind.iwhether? or 
not there were any infractions of the Securi- 
ties) AGt», GQntario)Heduringsithe tcourse.,of the 
takeover bid. It is concerned, however, that 
any sense of unfairness that individual share- 
holders have experienced be resolved and that 


their confidence in the company be restored. 
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The evidence revealed that as of the close of 
the Hearing the OSC was continuing its 
investigation ‘into the matter. The’ Board, 
therefore, makes no finding as to the fairness 
of the treatment of shareholders, but draws the 
importance of this matter to the attention of 


the Lieutenant Governor. 
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OF SUBJECT MATTERS FOR REGULATION 


Oeil At the hearing, strong and significant evidence 
was presented by many witnesses that caused the 
bom setomee samimew nourionlwii ts) role during ta 
transpem forownersihipeor control of a gas uti- 
lity, but also its regulatory powers in general. 
Ine pabtictibare  thelutoard séxaminedethrom first 
prancapleste they ieegudatory ofunctiion: and the 
Boards rGtemin  thatetunction) with regard to a 
number of key areas of concern. These are 
areas.of concern which, should: be; considered at 
the time of any takeover or change of control 
Ol obo ita ae arse, ATT, IN Aa This examination 
also included a consideration of the ongoing 


responsibilities and authority of the Board. 


922 INmeli se NAplLere wLNGSE Kcy. areas. of concern are 


considered in relation to the joint undertakings 
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offered by Unieorp. and™ Union” Enterprises eine 
Over-riding questions of the status, monitoring 
and enforcibility of all the undertakings which 
have been offered from time to time by the 
holding companies controlling the three major 
natural gas utilities, are considered at the 


end of the chapter. 


Before considering the joint undertakings in 
relation to the key areas of concern it should 
be noted that the joint undertakings of Unicorp 
and Union Enterprises contain, in the Board's 


view, some underlying weaknesses. 


i) The joint undertakings are dependent in 
part upon | the *definitiron "of the word “con- 


trol'"' which is defined therein as follows: 


Li* Definition of Control 


For the purposes» olesunic we under— 
taking "control" shall mean the 
Eichige direct Ly Ohmi notine.c thy ato 
elect a majority of the directors 
of a corporation whether by owner- 
ship of shares, contract or other- 
wise and "controlled" shall have 
a similar meaning. 


THIS: 91S) NOt san SatmstacltorviemcGrl nic. onemuo 
the; Boardiias Lt (rests. one thes words icone 
Tight se ofmelLee tyra Effective control 
may be established regardless of the right 
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iy) 


in?) 


iv) 
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ho elect sa inajyoriuty) cf directors: 


The joint undertakings, while addressed to 
the Lieutenant Governor, have never been 
offered to mor accepted by the Lieutenant 
Governor. Rites 4rsiesther Board sit mikew, as 
discussed later in this chapter, that the 
undertakings as structured may be invalid 
except as between Union Enterprises and 


Unicorp. 


The joint. undertakings rest upon Unicorp 
VOuInNg sitsipshares an’Union Enterprises and 
Union Enterprises then voting its shares 
iis Und oneiGasen tor ~brinoweabout 9 the punder= 


takings. However, 


ay) there could be a considerable time 
lag in bringing about such a man- 


date; 


b) since the undertakings provide for an 
independent board of directors for 
Union Gas in which the combined Union 
Bnterorisesesand (Unicorp nominees are 
in the minority, such assurance cannot 


be guaranteed. 


When Union Enterprises reorganized itself 
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v) 
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as' of January™1 £ 1985)) ve gave undertakings 
to the Lieutenant Governor which are set 
outeinMAppendix Dt’) hese Vundertaking sare 
adopted by Unicorp in the joint underta- 
kings. The Union Enterprises undertakings 
referred to five subject matters: 

ay Indebtedness, guarantees, etc.; 

b) Equity of Union Gas; 

c) Change or Potential Change of 


Comer.oi; 
d) Cost of Reorganization, and, 
e) Management Costs. 


Some of the undertakings are imprecise and 
for that reason may be difficult to en- 
force. Overall, * these "Union Enterprises’ 
undertakings do not, in the Board's view, 
adequately address the areas of regulatory 


concern. 


Havings noted theBclausesomns tne Sent lement 
Agreement between Unicorp and Union Enter- 
prises relating wate. termination... and, “to 
encumbrance of Unicorp Securities, the 
Board recommends that there be added to 
the joint undertakings a commitment that 
in the event that the Agreement is to be 
altered or terminated, notice ‘shall _ be 


given to the Ontario Energy Board. 
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QO, 


The key areas of concern relating to the Board's 
regulatory function which were raised by the 
Unicorp/Union Enterprises transaction and dis- 


cussed during the hearing are as follows: 


iz Indebtedness of the utility; 

ote Intercorporate loans and investments; 

iM Diversification; 

AS Affiliated transactions; 

ik Piepcapyetaisest ruc tures 

On The*board®6f directors; 

me Location of head office; 

8. Common share float; 

9. Joint and common costs; 

KO ee DANG. control: 

Ils "Reorganization costs, ?) 'acqursttion premiums 
and aacquises buen costs: 

PZ eanOuaAriLy soneservice,; 


This chapter discusses each of the above sub- 


jects under three headings: 


(a) the Board's view, 
(hb) the joint wndertakings proposed by Union 
Enterprises/Unicorp, and 


(ee) the Boarets Yeonclusi on? 


imrorder to dealt withthe -toltowing key areas 


of concern § other than during a takeover 
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or atea rate, heaning,, ,1t willbe. necessary: to 
make certain amendments to the Ontario Energy 


Board to effect such authority. 


Indebtedness of the Utility 


Se 


The Board's View: The debt capacity of a uti- 


lity should be reserved for utility-related 
activities.) <thPs .means,thatyathe- utility “should 
not -bornmo wt ormathe,ipunposes ss Oh wal parent wor 
grandparent holding company, nor _ should. the 


utility's credit be used indirectly by then. 


The Joint Undertakings: 


2... .Indebtedness of siUnion | Gass 


Gas will not become responsible for 
the . indebtedness of. Unicorp, Union 
Enterprises, Union Shield Resources 
Ltd? G'Réesources'')) @ barns erocass Limited 
or any other ‘affiliate’ (as defined 
in the Business Corporations Act (the 
VOB CR Re ACU) of Gas, except for 
subsidiaries of Gas that are subject 
CO. Teo Ladson Unde fan CaO ate emAG oe 
Without! tthe eeprione consent Yof tie 
Ontario Energy Board. 


The Board's Conclusion: The above undertaking 


iS ‘Sati smactory co etic slocdien. 
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Intercorporate Loans and Investments 


0 


The Board's View: The utility should not lend 
money or make investments except for utility- 
related purposes without the leave of the Board. 
The Board would grant exemptions for loans to 
enployees= sand “officers to’ ipurchase shares “an 
the company, or to accomodate employee reloca- 


cron” “etc: 


The Joint Undertakings: 


3. Loans and Investments by Gas 


[Union], Gas shall not. borrow for, 
make loans or advances to, guarantee 
the obligations of or otherwise assume 
or become responsible for the obliga- 
tions of Unicorp, Union Enterprises, 
Resources, Burns Foods! \Limited or any 
oLner™ sal Pulvate § of '*Gasi,“wexcept ‘for 
subsidiaries of Gas that are subject 
eovercoulations tinder’ the FO? BY Act- 
without the prior consent of the 
Ontario Energy Board. 


The Board's Conclusion: The above undertaking 


1S satisractory. 


Diversification 


Sie 


1 


LiGemebOaio ' S-haViilew: Because the three major 
Astinades CAS nllt ititiest care smatire | andustrLes., 


they have limited opportunities to expand their 
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pure utility activities within their franchised 
areas and consequently they have expanded in 
non-utility activities. In some cases’ these 
activities are undertaken by separate companies, 
whether subsidiaries of the utility or sister 
or parent companies within a holding company 
structure. Nonetheless, the utility companies 
have not always been kept "pure" in the sense 
of having no non-utility activity whatever. 

A pure utility may not be the ideal corpo- 
rate entity for the particular economic circum- 
stances. The Board's difficulties relate to 
such questions as cross-subsidization of non- 
utility activities. by ‘the utility, captive 
markets, capital structures and overleveraging, 
all of which ultimately could adversely effect 
thé. rates @ charged: to customers, and. the ‘qialicy 
of service. 

It was argued at the hearing that the 
Ontario Energy Board has authority to create a 
hypothetical Seapital stricture swith which sito 
free the customer from the burdens of cross- 
subsidization. With respect to diversification, 
the hypothetical capital structure has _ been 
used with limited success as a rate-making tool 
to isolate Utilrity financing. eutecanedo title 
tO COTTECt “potential areas” Clbecrussesulis tdi Za 


tion. 
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eS 


However, if diversification is restricted 
to the subsidiaries and the holding companies 
of utilities, then the Board need only approve 
the withdrawal of funds from the utility or the 
USGesOre Util Ly @ credit! tot 'support non-utility 
activity; the problems with approving a parti- 
GuilAateoeversiri1 cat Lom or  DUureing) atter, the sfact 
disappear. The Board's focus would remain on 


the utility alone. 


The Joint Undertakings: The joint undertakings 


deal ewiti set haselsubjectuconly rin tpartoassiset 
forth in paragraphs 2 and 3 of the undertakings 
as quoted above and in paragraph 5 which reads 


as follows: 


5. 'Regulated Activities 


All current and future regulated uti- 
Letyeractivicies, undereitheracontrol of 
Unicorp or Union Enterprises and go- 
verned by the 0.E.B. Act will be main- 
tained» inhiGas wrvae subsidiary thereof 
unless the Ontario Energy Board other- 
wise determines. 


UieeebOditis ss,CONGIUSLOR: sine. undertakings. ware 
not satisfactory because they do not deal with 
the utility's investment in non-utility and 
unregulated . activities. Therefore, the Board 
recommends that the undertaking set out as 


paragraph 5 of the joint undertakings be re- 
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written to disallow any diversification within 
the utility without the prior approval of the 


Board, 


Affiliated Transactions 


The Board's View: Affiliated transactions are 
transactions between members of the _ holding 
company family. At the hearing the Board heard 
much evidence relating to the control of such 
transactions. A clear example would be where a 
utility buys products or services from a sub- 
Sidiary won from pthevparenttguorandparent, sor a 
sister corporation. Thesedanger .s for” wor Viny 
customers is that the price or “cost might be aun 
excess of what the utility would pay in the 
open market. This is what is known as a "sweet- 
heart deal". If the utility pays more than the 
market price for a product or service, this 
would ultimately lead to unduly increased rates 
for customers. Therefore, affiliated transac- 
tions should require the prior approval of the 
Board. rt Vs not vexpecteds that “the = mproolen 
will arise frequently but, for example, the 
Board can clearly see the possibility of such 
transactions occuring within holding company 
Structures. that s1neLudes tne Naturale vaseucila 


Gite sic However, the Board also recognizes that 
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prudent Jonanapenent: mays wel ly enter, into, ynto 
affiliated transactions which will be benefi- 
cial ~stowaeustomerss The objective is for the 
Board to be informed in advance, and it could 
approvetlcany atfilivated? transaction, .without, a 


hearing. 


The | Joint Undertakings: There is no reference 


to affiliated transactions in the joint under- 


takings. 


tThetiBoard's o:Gonelusion: The Board recommends 


Ghateathet igjoint awnderntakings) bem >enlarged. «to 
Lonbidew wage ibrart ed transactions without’ the 
prior consent of the Board, which consent could 


be given without a hearing. 


The Capital Structure 


04 


lh, 


The Board's ~View: The’ Yeap vtbali\’st ructures | of 


the three natural gas utilities differ because 
each utility) has its .own!thistory® and special 
set of circumstances, not to mention differing 
managerial objectives. The @eapittal- structure 
(the’» proportions of ' debt and preferred and 
common equity) is a major factor influencing 
the- ipiskiness woh “a -uthlity.s Ritsk*timpact’s” upon 


ther abi Vuty sole the Guta Lacy togm@tiract. common 
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equity) ‘capitaily,. \thes cost of heapital and conse= 
quently the -levelsof.customer' rates. The com- 
mon equity ratio is directly affected by the 
level of retained earnings, the dividend payout 
rathoecand thejamixiof capitalotinancing. All 
these essential elements are considered by the 
Board in setting rates. 

Major changes in the capital structure of 
a utility should therefore not be implemented 
without the approval of the Board, which should 
have the power to approve or refuse the change 
Wiehe one without) anu bliemshea pang: A public 
hearing would not normally be necessary, and 
only in an extreme case would the Board inter- 
fere. There Board4.i's) ofmethe) opinion. that) sthe 
cost. of; capiitalwiwilte notisbe: apnereased 6b major 
capital structure changes are approved by the 
Board before they are undertaken, nor will 
delay result. 

While the Board presently monitors’ the 
capitahdstrucetire ofeach yutadityeal the best ithe 
Boards Pcanwado; sduring etthe fcoursesncotina tregu har 
rate) hearing, 21s (tol provider anw@eincentive ito 
reduce an excessively high equity level. By 
deeming a capital structure that includes less 
equitys thanS-that whichbeactuallys iiexists, the 
Board. provides. ani incentive .to  *remove that 
excess equity. A. company; will be? inclined) ito 


remove that equity on which it is only receiv- 
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ing a return commensurate with debt. Liwdoes 
not follow,’ however, that by deeming an equity 
leveli. that «is. hioher Ahan, that which, actually 
ExiSits,= -the™ Board? wilil®provide ‘an incentive to 
Che tility, owners, tosinject additional equity. 
Thus the!’ power *to require ‘a’ parent or grand- 
parent holding company to invest necessary 
capitals tm.thee ata tye iswarinecessary..coroLlany 
power that should be granted to the Board. 

While the Board hopes.» that during the 
COUIrSee.O a eDUDLEC rates hearings: vit ~can.Induce, /a 
company to reverse a series of incremental 
changes that are leading to an inappropriate 
Gaplitallistructure stiff Sthisiapproach, fails,» the 
Board iwilili have to ,be,,abLle, to,radopt, jregulations 
Gia owe liiireetlys effect tudividend, policy, and 
the issuance of new securities. Dividend strip- 
ping or excessive leverage will not be permit- 
ted. 


The Joint Undertakings: The joint undertakings 
deal Jwith.the matter of*® capital. structure, as 


follows: 


AW Financing of Gas 


For three years from the date hereof, 
GUDLOD @eGaGes Wille NOL A incCredse, . is 
aggregate common share cash dividend 
beyond $27,000,000 per annum (plus an 
appropriate amount to  tetlect anv 
additional common equity investment in 
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Gas) plus an amount equal to the divi- 
dend received by Gas in respect of its 
holding of preference shares of Resour- 
eto? Nor will Gas otherwise reduce 
Shareholders' equity by way of redemp- 
tion or purchase of common shares for 
cancellation if the effect would be to 
reduce the shareholders' equity of Gas 
below that used to determine rates in 
the most recently decided Gas_ rate 
case before the “Ontario Energy Board 
from time to time. 


Unicorp, ~ Union” Enterprises “and (Gas 
will cause such portion of the current 
and future earnings of Gas to be re- 
tained in’ Gas as 1S from time to (Cime 
appropriate for retention by a gas 
distribution utility regulated by the 
Ontario Energy Board, and to the extent 
that such retained earnings are not or 
arerjexpected not stossbe -sufficent. to 
maintain the equity of Gas (for this 
prupose, > equity \ishally include both 
common and preferred shares) at a 
level from time to time deemed appro- 
priate for Gas by the Ontario Energy 
Boatdy, Gas, will bes permitteds to. naise 
equity at the times and in the manner 
considered prudent Dy) 1ts Board “of 
Directors. if Enterprises: gor slinicogp 
through --Union Enterprises wish to 
provide Gas with additional equity 
Capitals they: mays Onlyedo sO sone rls 
at least as favourable to Gas as Gas 
could TitselfY VYobtamm. direccly ime the 
capital markets. 


Upicorp— through Wnion Enterprises, “or 
Union Enterprises may provide financing 
to Gas but only on terms no less favou- 
rable to Gas as Gas could itself obtain 
directly in the capital markets. In 
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Liesevenes Unveorpiore Uni ong Enterprises 
is unable or unwilling to supply such 
FinancanessUntons Enterprises and Uni- 
COrp fag ree pandmundertake } to, permit Gas 
1USElMine LOAiralse Ganancing, from? other 
SOUrCceE Se etincludancs tethes rsisuance «of 
Secu mulesraG ene publivc. 


Lhe. boabdss “CONCLUSION : 
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The Board views the $27,000,000 ceiling on 


dividends as unnecessarily restrictive. 


The, capitalsistructure-constraint ts» limited 
to "the most recently decided [Union] Gas 
Favem@ease -f08 Grom trme to time!’ (omihus as 
not satisfactory because the undertaking 
should provide that the shareholder equity 
will not be reduced below that permitted 


by the Board regardless of any rate case. 


If the shareholder equity falls below a 
required level, the joint undertakings 
aut horizemUnvonwGas eto -Gaisesiequi ty ‘on its 
Wie eine Ndr Kot oainisers Not a satisfac— 
tory mp Lrovisivone comine. Board. Ie Sebi faves 
be possible for Union Gas to do a small 
equity issue and in any event it might cost 
too much. The joint undertakings should, 
meetin HOardismyiew, require Union pEnter- 


Prlsesss and Unicorp »to dnvest the needed 


o. 
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capital if Union Gas satisfies the Board 
thats titi icannot? dow Sonmmorivcan jonlyawdoreso ae 
an unreasonable cost. This requirement is 
especially relevant .inihight jof the prob- 
lems created by the preferred share inter- 


lock as discussed in chapter 8. 


The Board of Directors 


The) ,Board's” View: Irrespective of the provi- 
Sions wine the Ontario Business (Corpora tlonsmAct, 


it is essential to have an independent Board of 


Directors far eaeh wi tid by. 


The Joint Undertakings: 
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J/eiq Boa radaoLracas 


Members of the Board of Directors of 
[Union]: Gas. shadllyvconsist) of: 


(a) eight directors (the "Unrelated 
Pareceors!!) nominated by those 
directors of Union Enterprises 
elected by the shareholders’ of 
Union Enterprises other than Uni- 
COUps The Unrelated Directors 
shall consist of persons who are 
NOL < Ottilcers us diTeators ) or semplioe 
yees of and who have no pecuniary 
interest sinyiUnicorps. Union, Enter - 
prises, any corporation controlled 
by), either  obe theme *anyegaGat i liate 
of either of them or any utility 
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company (other than Gas) governed 
by “ithe "G@EB= ActyY (other than the 
ownership of shares of any _ such 
corporation representing less than 
one-half of 1% of the outstanding 
shares of any class of any such 
Gor ponaltdion?) Not more than _ two 
of the Unrelated Directors 

may be officers or employees of 
Gas; 


Cosimemiveridirectors’ (thet "Joint Direc- 
tors") nominated by the Board of 
Directors of Liner prises : Not 
more than two of the Joint Direc- 
tors may be officers, directors or 
employees of Unicorp, Union Enter- 
DEnSesi IGr )gany, i 4aconporation® }tcon= 
tao liledgsbyinecitherssot . them, or. .any 
affiliate of either of them (other 
Hhan Gas): and 


$e two directors (the "Other Direc- 
tors'') nominated by Unicorp’ who 
may be officers or employees of 
UnLcorp: 


Enterprises undertakes to vote its 
shares =or--Gas to elect as directors of 
Gas the persons nominated as above, and 
Unicorp. undertakes. .to-vote—its, .shareés 
tom UntoreehnitlempyiSesei tesfe¢ause Union 
MikeyT paises lomeso-otvote Satsershares oun 
Gas. 


The Directors of Gas shall have ‘all the 
usual spowers . OF directors under, the 
OTEsSBau AGty provided jad! btransactions 
between iGasglor “any! ®cotrporatiom? con- 
trolled by Gas on the one hand and 
Unreonp,: lint omtentenprisesaeriany corpo- 
ration controlled by either of them or 
any affiliate of either (ofher than Gas 


Location 


oh 
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or any corporation controlled by Gas) 
on the other hand shall be subject to 
the approval of a majority of the Unre- 
lated Directors. 


At*®tleasta 46% Calh whe” directors “or Gas 
shall be resident in the franchise area 
of Gast 


If it is determined that the efficient 
management of Gas would be best served 
bya’ Board srofi SDirectors? jof “a different 
size, the respective number of Unrela- 
ted Directors, Joint Directors and 
Unicorp “Directors ‘shall be increased or 
decreased proportionately as the case 
may be, provided that in no event shall 
Unrelated Directors cons GiLGute less 
than 51% of the Directors of Gas. 


The Boards Conclusion: “The joint “undertakings 


as to directors are satisfactory. 


of Head Office 


The. Board) ss .View: The. 1Lo6Gaaion, of )the head 


office is a very important matter to the custo- 
mers and to shareholders of Union Enterprises 
who live in the service area of Union Gas. The 
Board 1S ofethe Vitew thag@etne slocation some the 
head ! of £f iGestecot—"anvn utalaity “should” not be 
changed without the approval of the Board. At 
present, there are different circumstances for 


Consumers! Gas and Northern and Central, the 
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head office locations of which do not seem to 
be as important as that of Union Gas. The head 
office of Union Gas should be situated in Chat- 


ham unless otherwise ordered by this Board. 


The Joint Undertakings: 


9. Head Office 

Tiegeneadesmottice, of “Gas and all 
appropriate head office operations 
WishleabDe —MNarntarned! ane thericity “of 
Chatham. 


ine Board's Conclusion: Thies: is? satisractory 
to the Moard sunless Sa NewrTocation is approved 


by the Board. 


Common Share Float 


The Board's View: The Board has heard arguments 
in favour of a common share float on the grounds 
that this would give the Board a better under- 
standing of the market's perception of the 
UG y? s Pistockyivalbuepeand Setherneby ‘aid’ *it**in 
determining the cost of common equity capital; 
moreover, by having established a presence in 
ther tia pketae ti teicouwld ibe; easader for’ the utility 
to raise additional common equity if required. 
It° twas’ fargued thats»each utility’ should have 


some of its shares owned by the public as has 
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Consumers' (about 10 percent). The Board can- 
not recommend a float in this case because of 
the complications involved in forcefully taking 
some of the ownership away from present share- 
holderss. the Sunfarness, —'the cost. andemune 
questionable value of such a forced float, 
There is no problem with the existing float of 
Consumers' nor would there be if the other com- 

panies wished to create common share floats on 


their own initiative. 


The Joint Undertakings and The Board's Conclu- 


ston: )There ts moiiprovisiron for aj common share 
float, nor, in the opinion# offfthe Board, need 


there be one. 


Joint and Common Costs 


The Board's View: Allocating joint costs and 


joint benefits among associated companies or 


among utility and non-utility activities is an 
involved and contentious problem with which 
regulatory Boards have struggled for years as a 
Matter off F Continuing ipractice: At this time 
the Board prefers to remain flexible, so that 
it may continue to use its best judgment regar- 
dingi ithe, aldocataion ofieosts:sandybenefits bet- 


ween customers and shareholders. With a "stand- 
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alone aitiila tyd@ sone. iattempts;.toy segregate, costs 
as best one can. The more varied, integrated 
and expansive in scope the utility, the more 


difficult joint cost allocation becomes. 


9.29 The Joint Undertakings: The joint undertakings 


adopt the undertakings given.by Union Enterpri- 


ses at the time of its reorganization. 


9.30 The Board's Conclusion: These latter underta- 
kangs) deal qwiith, the matter «satisfactorily be- 
cause it is subject in any event to the Board's 


authorized regulatory powers. 


Change in Control 


Shea! rhea Board) saavirews: igAtapresentiy the, srestmctions 
Legardines thes chance. of controli,of va autidity 
arel,pexpressed tints section = 26.,.of the .OEB. Act, 
which requires leave of the Lieutenant governor 
for a change of ownership of more than 20 per- 
cent of the shares ‘of the utility. As discussed 
Diemetalleinachaptedeakoe  thisesection: idoes pnot 
dieepr ascites rovidesd On san smdrrect change .of 
OWNEC Shaps> ginde:.t » ano change «of «ccontrod: >, pfiggthe 
utility's holding company. (Thus, when Unicorp 


was asked informally on behalf of the government 
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to delay executing the takeover, it declined to 
do so, recognizing that there was no legislation 
requiring it to comply.) 

Some of the existing undertakings from the 
holding companies of the other two major natural 
gas .utiities: provadel efor siving notice © tome 
Minister of Energy or the Lieutenant Governor 
of an impending change of ownership. In the 
Board's view this notice should also be given 
to the Ontario Energy Board; since the Board 
must monitor such a change. However, it should 
be added that without the power to respond to 
such a notice of impending change of ownership, 


little is accomplished by giving the notice. 


9.32 The Joint Undertakings: 


64°%8Ghange’ fof ‘Conittrod - 


The Ministry of Energy will be notified 
of any?) poten tialvrchange wots control. of 
Union Enterprises, or, Unicorp: 7] 

ese The Board's Conclusion: This undertaking should 


be amended to include the Ontario Energy Board. 


Reorganization Costs, Acquisition Premiums and Acquisi- 


tion Costs 


SY | The Board's View: Reorganization costs have no 


part in a utility's cost ,0f service uniess™tney 


Gi //2ed 


REPORT OF THE BOARD 


are clearly demonstrated to be in the best 
interests of the customer. 

Acquisition premiums incurred by a parent 
or grandparent holding company of a utility 
HUSt Note wer NnGLuded: inva sutility's cost of 
service. In the course of the Unicorp takeover 
of Union “knterprises', acquisition premiums 
arose out of the purchase of Union Enterprises 
bY) UnuGOTD andisout of fthe;-purchase of Burns 
Foods by Union Enterprises. These were exten- 
Sively analysed in chapter 8. 

Acquisition costs incurred by a parent or 
grandparent holding company of a utility must 
noe be included in the utddagteywis icost) oi wser- 
eee Acquisition costs asssociated with Uni- 
corp's acquisition of Union Enterprise shares 
were not adequately quantified during the hea- 
ring as a number of the significant costs were 
not known before the hearing had concluded. 
SuGh COStS! swould yincliude)-Legalt.. ‘consulting, 
advertising and public hearing expenses incurred 
by both companies. Unicorp's evidence was that 
none of their costs associated with the acqui- 
SubLonamwi ll, > Dey) ineduded, an «thes ,utility rate 
bases Ot «Cost Foots)service: of-.Union Gas” sinte 
these? costs;/widl’ be "borne by .Unicorp. Union 
Enterprises gave a similar assurance that it 
would not be appropriate to include such costs 


imithe, cost obyservice:t 
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The Joint Undertakings: 


8. Acquisition Premium. 


No part of the premium arising son the 
acquisition of shares of Union Enter- 
prises by Unicorp. shall _be..,added to 
the rate base of Gas. 


The Board's Conclusion: This Undertaking should 
be amended to include acquisition costs and 
reorganization costs and by adding the words 


Nor recovered in the cost of service", 


Quality of Service 


oO 


oe 


or7 


38 


The "Board "shi Vi ewesergnal ty sol m@service Tnerers jtc 
the level of service that the gas utility offers 
to its customers. When the Board fixes rates 
it assumes that a good quality of service will 


be "maintained by” the ‘utility, ‘and’ if it is? not 


maintained, it is the duty of the Board to see 


that it is accomplished. Rates must be fixed 
atv'a high ‘enough! devel’ to ‘allow’ the utility to 
assure good quality customer service. Every 
witness who testified regarding the regulatory 
role of this Board advocated that the Board has 


a duty to assure quality of service. 


The Joint sUndéertakmngsy © There 41 sno "provision 


dealing with quality of service. 
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The Board's Conclusion: The Board believes 
that it has the authority under the OEB Act to 


deal with quality of service. 


THE STATUS OF UNDERTAKINGS 


Whenever the control of one of the three major 
natural gas utilities in Ontario has changed 
hands, undertakings as to the future conduct of 
the parties have been given by the holding con- 

pany as an assurance of how the utility will be 
managed and financed in the future. These sets 


of undertakings are: 


Ive Newco in the matter of the takeover of 
Northern and Central Gas Corporation Limi- 
beds(Auguste) 5.1975); 

Zs Hiram Walker - Consumers Home Ltd. upon 
reoreani zation CApTLL 2h. 1981); 

Ds Inter-City Gas Corporation, ICG Resources 
Ltd.., Vigas. Propane .Ltd..and Northern and 
Central..Gas..’Corporation.,Limited .in the 
matter of the takeover (January 18, 1985); 

Ae Union Gas Limited and Union Enterprises 
Ltd. upon reorganization (December 14, 
1984); 

Dh Unicorp Canada Corporation and Union Enter- 


Pildsese td. ingsthewmatitersof sathes takeover 
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(1985 - the Joint Undertakings as discussed 
in *thvs* chapter). 


9.41 The texts of these undertakings, together with 
the related Orders in Council are presented in 


Appendix Dein Volume sul otetnis report, 


9.42 Throughout the hearing the Board observed that 
three assumptions were made” by “participants 


with respect to undertakings: 


1) That the past and proposed undertakings 
are valid in law; 

ii) That the undertakings are being and can be 
monitored; 


iii) That the undertakings can be enforced. 


Validity of Undertakings 


9.43 +. This Board has concern whether the past under- 
takings, as well as the joint undertakings now 
under consideration, are valid in law because 
there may be no legal consideration for such 


undertakings. 
9.44 Inherent» inmthepUnicorp/Uni cmeEnterphisess joins 


undertakings 115" the=concepe ‘that the Lieutenant 


Governor will not reverse the Unicorp transac- 
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tion. This may fetter the duty of the Lieute- 
nant Governor and the Legislature. Therefore, 
tChevsundertakinesy may be t%coéntrary to public 
policy ni thate"they* nay*irestricts the powers of 
the Lieutenant’ *©Governor’ or’ the® OEB under the 
OEB Act. Undertakings that are against public 
policy may be void or may be voidable whether 


they are under seal or not. 


Monitoring and Enforcing Undertakings 


O22 


45 


47 


Despite the assumptions evident at the hearing, 
the Board doubts whether the existing under- 
takings are being monitored. No evidence was 
given that the past undertakings are being 
monitored and the Board questions whether there 
is a body with the power or structure to moni- 


tor or to enforce them. 


Regarding the past undertakings and_ related 
Orderst in Councid® teh ise difficult yto associate 
the Lieutenant Governor with all of them and he 


is‘not-a’ party to-the"*proposed*tindertakings. 


The Ontario Energy Board is not a party to any 
of the ‘undertakinasj*?andoWresponsibility for 
monitoring or enforcing them has not been dele- 


gated to the Board. The specifics of many of 
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the undertakings do not come within the powers 
granted» toy }theiyOEB « fer, thea fixime of rates: 
Furthermore, the OEB's power to fix rates is 
probably the most indirect and ineffective way 


of monitoring undertakings. 


For undertakings to be enforcible, 


® they must be valid; 

8 the enforcer must have the appropriate 
authority; 

@ the undertakings must be in a form that is 


enforcible. 


It might seem practicable for the Lieutenant 
Governor.to ‘assign. his .nights toy monitor and 
enforce the undertakings to the Ontario Energy 
Board. However, it is possible that the Lieu- 
tenant» ,Governonr has nojinighiwiin daw to assien 


or to enforce the past or proposed undertakings. 


A courts ofhbaw wouhd -ave aduhbiqubty. enforgine 
‘the undertakings because they deal with comp- 
licated, on-going, judgmental issues which can 
change frequently. Ase GOUT te, «Lb! te, Obdened 
anything, might make an order of damages, but 
it would be difficult to prove who was damaged 


and to what extent. 


If the Government wishes the past and proposed 
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undertakings to be monitored and enforced by the 
Ontario Energy Board, the OER Act should be 


amended accordingly. 


Recomendation: 


ou: 


Se 


The existing undertakings relating to Consumers' 
Gas, Northern and Central Gas and the proposed 
joint undertakings of Unicorp and Union Enter- 
prises relating to Union Gas should be supple- 
mented by the government with an amendment to 
iNes.OntarigpEnergy..«Boarda Act) so, that thes res- 
pective undertakings are equivalent to orders 
of this Board and enforcible as such. In enfor- 
cing the undertakings, the Board would be deemed 
to have had and to have jurisdiction to make 


such orders now and in the future. 
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10. LEGISLATION IN ONTARIO AND IN OTHER 
PROVINCES RELATING TO THE CONTROL OF 
NATURAL GAS UTILITIES 


The yondervAiniicounel Wud neti tsytsecond -atem) re-= 
quires the Ontario Energy Board to examine and, 
aften? holding’ anpublicoihearing, «report: on ''the 
need for or desirability of the public review 
and negulationrofiiboth’ ethe i direct ‘and indirect 
owne KSnip e and: «control; cand) «transfers «thereof, 
of gas distributors and transmitters En 


Ontanios’*siin ethisechapter the Board examines: 


be theodbackeroundtato gthehecurrent “10Ontario 
legislation: regarding changes of control 


in natural gas utilities; 


to 


thenlbvariouseaichangesreofinvcontrol simorthe 
Ut tiesreandtat hes-government¢suresponse (to 
these changes; 

Ba theshexistingerecomparabderedlegastation in 


other provinces. 
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Background to the Ontario Legislation 


LOe 


Oe 


10. 


2 


When the Ontario Energy Board Act was intro- 
duced in 1960 as a replacement for the existing 
Ontario Fuel Board Act, it made no provision 
for changes in ownership of a gas utilityjeeeac 
that time, all ‘three major Ontario naturabggas 
utilities were broadly held, independent corpo- 


ratrons. 


However, early in 1969, concern about the owner- 
ship of a gas utility arose when Consumers! Gas 
offered to buy all of the assets of Union Gas. 
Reacting to that offer, the government of the 
day introduced, in March 1969, a bill that 
altered the Ontario Energy Board Act to require 
that all gas utility mergers be approved by the 
Lieutenant» Governor. In @tthe StGail of 1969 
Consumers! changed its offer to buy the assets 


to an offer to buy the shares of Union Gas. 

On October 23, 1969, the Government amended and 
tightened up the unenacted March, 1969 amend- 
ment by introducing Bill 109 which was enacted 
on October 31, 1969 as follows: 


25a) 


(1) No gas transmitter,i19¢@as distributor Yor 


storage company, [changed in 1973 to "no 
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kes) 


L0y"3 


person"] without first obtaining the leave 
of the Lieutenant Governor in Council, 
shall, 


Cie “sedi lease, convey or otherwise 
dispose of its gas transmission, gas 
distribution or gas storage. system, 
or any part thereof that is used or 
useful in serving the public, as an 
entirety or substantially as an en- 


tirety; 


(b) amalgamate with any other company; or 


Ceiiseacquire, such number of any class of 
shares that, together with shares 
already held by the gas transmitter, 
gas distributor or storage company 
and its associates will in the aggre- 
gate! exceediy20 pencentosofi the shares 
outistanding sefeithathtcliass’ of a gas 
transmitter, gas distributor or sto- 


rage company. 


Subsection 1 does not apply to a mortgage 
or charge to secure any loan or indebted- 
ness or to secure any bond, debenture or 


other evidence of indebtedness. 


1De 


10% 


10% 
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(3) An application for leave under subsection 
1 shall be made to the Board, which shall 
hold a public hearing and submit its re- 
port and opinion to the Lieutenant Gover- 


for tin Counerl. 


In light of to-day's circumstances the legisla- 

tion appears to suffer from two major short- 

comings: | 

(ilies ithe: tsdations deatsi with “acquiring «shares 
rather than control; 

(ii) the section does not deal with the change 
in control of a holding company that con- 


Grols@a gas tut lithye: 


Section 25(a) [now Section 26(2)] was passed 
retroactively, in that it was deemed to come 
into effect on a day before it received Royal 
Assent. Section 25(a) therefore enabled the 
Lieutenant Governor to refer the Consumers' 
takeover offer for Union Gas to the Ontario 
Energy Board. When the acquisition was consi- 
dered by this Board it was rejected as not 
being in the public interest. CE. BeOn, Ba68 
Sul velo yal 97:01) . 


It is important ‘to try ito discern the purpose 


for which section 25(a) was introduced. Nor- 


mally, when one reviews the reasons for which 
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the Legislature acted, one can be assisted by 

(i) the marginal notes which accompany the 
Lexteor "Che ewritven bill “when it is "intro- 
duced in the Legislature; 

(ii) the debates in the legislature at the time 


the Bill was introduced. 


The marginal note opposite section 25(a) reads 


“the section “us ‘self-explanatory’. 


More illuminating are the statements made when 
the Bill was introduced in the legislature as 
recorded in Hansard. Mr. Kerr, the Minister 
whoy introduced: the Bill, «said on October 22, 
1969 (page 7730), 


aot y Weve Wish ythe senergy board to 
review mergers or amalgamations, it 
is also necessary to review in the 
public interest the purchase of majo- 
Pity asnares, a5; .providedi= in the’ new 
subsection c. 


Mr. Kerr, discussing the Bill on October 23, 
1969, said (pages 7471 through 7474) 


because or» the public= interest in 
ties bi fl *and™ in “the berislation, the 
government considered the advisabi- 
lity of extending the legislation to 
COVET "MnNaTzTOorLty “stuck \take-overs An 
this industry. 


Because of the transaction involving 
two of the province's three major gas 
distributors, it is now essential 
Shae tohis SbrPpre that emis @ibefore’’ the 
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House, with the amendment’ proposed, 
be approved so that the Energy Board 
wilP Shave an *opportunity’® tov review 
this transaction at a public hearing 
and report accordingly. 


waethes bid «before us ,.4Mrepppeaken, 
will extend the sBoard s) powers. to 
assure that any sale, merger, amalga- 
mation, or stock take-over, majority 
StOCK, takeover, Wilt in tact Desarin 
the public interest. 


~s.We are »pramarily= concerned. awit 
the’ sale ‘of ‘gas\- distribution 'conpa- 
nies, with mergers, and with amalga- 
mations. 


But why should we be concerned, really 
over who has control? What we are 
concerned with under The Energy Act 
is the operation of the system. This 
is what we are concerned with, and as 
far as that is concerned, Mr. Speaker, 
the existing legislation in the pro- 
vince of Alberta, and in the province 
of British Columbia, provides for the 
same’ percentage - Plover, 40 percent is 
referred to in both Acts. 


[Note: When the Bill was first in- 
troduced into the Ontario Legislature 
the figure was 50%. This was 
subsequently . reduced to 20%. The 
BuGy and, sAbkberta  slegisilation, have 
been subsequently amended. ] 


We feel that a stock take-over, for 
example of over 50 per cent and cer- 
tainly,, of:.100 percent as, 1s, offered 
Ips 6 pa tic U Wa beta Sai LON wel Sei 1 
Fact an amalgamation. This = rs! what 
we are worried about. 


EO. U1 
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Ing the! scase .ofeda jpublicshearing which 
would be held» under the provisions ot 
this Act, every detail of a transac- 
tion bots eulnise kund jeou ldeibe. considered 
by the Board. Anybody from a munici- 
pality, another gas company or ia 
customer feanmmappear)beroreinthis board 
and be heard before the Board to 
object or otherwise. Since my view, 
appeatingysabed Onesgeeaig Boairda¢that. is 
SX De ttre tee ticle UCC Sa .den lI ne es with 
gas distribution companies--which is 
something theyare doing continuously-- 
would be much more effective, reason- 
able and adequate than a_e standing 
committee of the Legislature. 


This Board, having read Hansard for the period 
when the Bill was debated, and after having 
heard counsel in this hearing, has reached the 


following conclusions: 


(1) the Legislature was concerned about’ the 
control of one major gas utility passing 
to another gas utility. (In this hearing 
such a transfer of control has been called 
Morr zontal @ “interration “as”? opposed ~ "to 


"vertical" integration. ) 
(2) the Legislature was concerned as well that 
SUG a eciange "of COntrol @should hot. take 


place without a public hearing. 


(3) some legislators were concerned = about 


possible "foreign" control of an Ontario 
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gas utility. 


In 1969.\onoinmajor@gas “utrlity “in SOntario was 
owned by a holding company. It is apparent 
from reading Hansard that the legislation of 
1969 .was not -enacted in contemplation of a 
holding company owning an Ontario gas utility, 
much less of the control of holding companies 


being passed around. 


Mr. : Paddon ‘persuasively ‘argued at “the “hearing, 
in another connection, that legislation should 
generally be interpreted as being remedial. If 
that is so and the Board believes that he is 
correct, then one can reasonably conclude that 
section” '25(a) *fnew 226(2 )'|, wwas, opntsneduecedseto 
remedy. .a itdeve@oping =situatton “as ‘then ~per- 
ceived, namely the takeover of one gas utility 


by another. 


It is the Board's view from reading Hansard, 
that the government of the day intended to keep 
within 2ts spurviaew.in tihe “future, tthe ’question 


of control of Ontario gas utilities. 


In 1973 the Legislature amended the section by 
broadening the description of the "taker" from 
a gas idrstributor setc., £60 Sno spenusons a) there 


was no discussion in the Hansard debate of 1973 
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on the amendment when it was introduced, but a 
naremalpnote vol Byliciss itself stated: 


Vihehiexisita tise section onlyecapplies to gas 
transmitters, distributors and storage 
companies. As amended, the. section will 
applys\to any person." 


Changes of Control and Government Response 


10.16 


1A Reg 


LOSES 


The 1969 legislation was created in response to 
the proposed takeover of Union Gas by Consumers' 
Gas. As a consequence of the legislation, the 
Ontario Energy Board held a hearing and, in its 
report to the government, recommended against 
approving the takeover. The government ac- 
cepted the recommendation and the takeover did 


not go through. 


Ing L909, “when® section Y%5(a) Tnow 26(2) |)? was 
passed by the legislature, all three major 
Ontario gas utilities were broadly owned and 
therefore broadly controlled. None was owned 
or controlled by a holding company. Since 1969 
there have been several changes in the struc- 
ture of ownership and control of gas utilities 
in Ontario and’ now-all’ of the pas “utilities are 


controlled by holding companies. 


The following is a summary of these changes in 
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the Jcontrol anditstructuren-ofe control of Ontario 


gas utilities since 1969 and the government's 


respo 


[now 
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nse® to) them! iniereLbatiéntsto Section (25 (ay) 
Sectiom 2602) |1Mot thes UES. Act. 


Inve 19759*Northern’ and Gentrad,) and» Noreen 
Energy Resources Limited ("'Norcen") reor- 
ganized to establish Norcen as a holding 
company with Northern and Central as a 
subsidiary. A hearing was held by the OEB 
and the Board recommended approval of the 


reorganization, with some conditions. 


In 1980 Consumers' Gas and Hiram Walker 
carried out a reorganization which ulti- 
mately created Hiram Walker Resources as a 
holding company and Consumers! Gas as a 
subsidiary. This reorganization did not 
involve a, real change in control of the 
Pas SUCLLLCY., The Minister of Energy was 
informed, but there was no hearing, and 


the reorganization was approved. 


fn. U984) Noveenss sold Sits 7interest. in’ Nor- 
thern and Central Gas to Inter-City gas. 
This ‘Sal eedad: simvol ver sawreall change?) ing the 
direct ownership and control of. Northern 
and Central - more than 20 percent of the 


shares of the utility were being purchased. 


REPORT OF THE BOARD 


LOe-19 From 


sions 


(2) 


Hit) 


10/11 


A hearing was held by the Board and the 
change of ownership was approved with 


various conditions. 


In 1984 Union Gas proposed to reorganize 
itself into a holding company (Union Enter- 
prises) and two subsidiaries, Union Gas 
and Unt ont=sie td Resources. This reorga- 
na zZactron’ did not involve a real change in 
OwneTsSiip “or control’ ’of"vUnton Gas. The 
reorganization was approved with certain 


conditions. 


this history the Board draws two conclu- 


Unerie the tacqursition* of "Union Enterprises 
by Unicorp there has never been an indirect 
real change of control of a gas utility in 
Ontario through™therchange’ in’control of a 
holding company which controls a gas uti- 
EEPeys 


Pe "ts %elear to’ chet Board tthat: the» Govern- 
ment expects to be consulted through the 
Lieutenant Governor, PRIOR to a change in 
COntrol * Ot? fas Maiti ity "and *that <the gas 
industry recognizes’ this. LEA Salsa 


eléar “that’ present  Ontarto’ legislation 
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does/ not) ;provide jfor) indirect “ but” real 
changes*obyeont nol” ing aq utt 11 ty tease Cua 
tion “recognized, bys) Unicorp when: it «pro- 
ceeded’ with its takeover of+ Union -Enter- 


peises. 


Legislation in Other Provinces 


10.20 


LOee2 1 


bPei2Z 


How do the other provinces constrain transfers 
of control of their non-government owned utili- 


ties? 


Britasn), Columbia Section 60: *ofs<ihe Utirlatres 


Commission Act prohibits without consent of the 
Lieutenant Governor, the consolidation, amalga- 
nmatLon ors merge na ot. aay UERENGy: Any consent 
requires a report from the Commission that the 
change is in the public interest. Section 61 
of; thes. same \Actiwprohibitseeacquisition sof #20 
percent of the voting shares of a public uti- 


lity without prior approval of the Commission. 


Alber tas »-Byswirtueyobhrsection 92 tof The  fPubtic 


Uti littess Board sAGhMands section: 26 fot »ThesGas 
Utilities Acte<there’yis. a, prohibition of the 
sale, -of\ overs505percentyoe the capital stock*of 
a gas itil bey), Section, 9ofolLrihe Punic Uti hire 
ties Board Act prohibits without Board approval 


LO/ i 
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Coe huni ting Moms wo sapublice utibrties:. (Note 
that int “ches easersAlCOt vy. ) Calcaryr Power ,./1983, 
PTO ee eee Re CS eee. hoo e the: sSupreme .Cou nt of 
Canada traced the owner up to the grandparent 


and’ depined owner as one «with control). 


Saskatchewan; There are no constraints in that 
PuOVUNnGe “COmceTningmithe  transker of controlf-or 


the amalgamation of a utility. 


Manitoba: SECLIT ONS Heol = anderoc OL a hear Pubbic 
ital ttmesmspoardsAct torbidssthe sale) ofs.a uti- 
betty On the merping of (two cutilitiesy without 


the Board's approval. 


Quebec: Section 44 of An Act Respecting the 
Reg ievede Al "Ekectricate* ety du"Gaz prohibits the 
disposalsgeoP i shares off faigas “distributor, fwhich 
would concentrate over 50 percent in another 


person, without the approval of the Board. 


New Brunswick: There is no legislative prohi- 
brtrons? put =the Publ te =Utrlitres Board” 1s “re- 
Gurred, "by sectiron 55.15) of*"the Public Utili- 
ties Act, to approve any issue of shares by a 


MIO Gruen HCY 


Novameocobia,. S&hyesectionr 1Sirofs The: Gas: -Utili- 


fies Meter e proclaimed) | tora comew isi tos. Lorce on 


10/13 


BOLLS 


10829 


10,50 


REPORT OF THE BOARD 


July -285a5198A5 (ober approval ;.0f ithe 7 Licutvenane 
Governor in Council is required for any trans- 
fer, -ofiathesaeshares@which would iresuit san eitie 
transferee having more than a prescribed per- 
centage of, the. outstanding .capital,.stock of the 
gas utility. To date, no percentage has been 


prescribed. 


Prince Edward.,,Island: -Section..10 of The Elec- 


tric Power and Telephone Act prohibits the 


transfer sof, at public? utality swithout) approval: 


Newfoundland: Transfers in the case of New- 


foundland are covered by The Public Utilities 
Act. According to section 47 no franchise may 
be» assigned, » transferred or, leased ‘without 
written approval of the _ Board. According to 
section 46. no epublie uti lity eisialleese .etass i on 
or transfer the whole of its undertaking or any 
part thereof except with the approval of the 


Board. 


it .can ;bestseeny that al leproviances @except Sasi- 
katchewan have legislated to protect, to dif- 
fering degrees, .the ownership of .their non- 
government-owned utilities. It would seem that 
in the provinces where there are investor-owned 
gas utilities (British Columbia, Alberta, Mani- 


toba, Ontario and Quebec) there are constraints 
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AoanNst tite Lratiater Of Ownership. (control in 
Alberta) of gas utilities or the merging of gas 
utilities. It would appear however that, with 
the ‘exception of Alberta, other provincial 
legislation seems to suffer from the same short- 
Comings “as that” of Ontario ‘(namely that the 
legislation does not specifically deal with the 
change of indirect control through the transfer 
of control of a holding company.) Alberta 
would appear to have attempted to remedy this 
shortcoming by its Gas Utilities Amendment Act, 
1984, assented to on November 13, 1984, but not 
yee proclaimed. Dyeclat. ACT. BeDOUM Lire: =Gas 
UtriattleseeAce and =the’ Public Utilities Board 
Act will be amended to require Board approval 
of any sales or transfers that would result in 
tnewevestiive si. ay corporation “of” more® than 50 
percent of the outstanding capital stock of the 
HOWner FOL wa’ Pas “uci lity: Depending on _ how 
"owner'' is defined or interpreted, this may 


include a holding company. 

Conclusion 
The Government of Ontario has in the past main- 
tainedeererse right of* prior “review and” approval 


of changes of ownership or control of Ontario's 


major natural gas utilities. iio Sada, (Dr Lt 
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ciplerywhichi¢is #alsoarecogni zed, ging mos tlw ther 
Canadian provinces. The principle has been 
generally recognized and acknowledged by the 
naturals-gas . utilities..ots their gowners: The 
circumstances. of a change of control of a uti- 
Lity .by *way. of change, of .controlsot a2 tsamiol dane 
company ,have not _been_ provided, for in the pre- 
sent Ontario Energy board Act, and if the 
Government wishes to retain its power of 
approval, »then appropriate leguslagronees “ne 


cessary. 
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11. APPROVAL PROCEDURE ON CHANGE OF CONTROL 


The purpose of this chapter is to consider the 
best manner in which the Government can con- 
tinue to exercise its concern for the change in 


ConmtucOlwotwar gaSeubid 1 ty’. 


This Board was created in 1960 to fix just and 
reasonable rates and to see that natural gas is 
efficiently distributed in Ontario. Tor ccanry 
out its mandate the Board must consider a wide 
variety of factors, some of which are outlined 
in Chapter 9, including the cost and deployment 
of capital, management practices and future 
planning, to assure the lowest feasible cost. to 
consumers. Therefore how each utility is ope- 
Toten sethe. foals sormanagenent and the “struc= 
ture of ownership and control are of substan- 
tial concern both to the Government and this 


Board, 


Traditionally, the Government encourages’ the 


yf 


ile. 


le. 
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financial success of private and public enter- 
prise, and it seldom interferes with the manage- 
ment and changes in control of industrial cor- 
porations. In the case of natural gas distri- 
bution monopolies, the government not. only 
created regulation to review management, fair- 
ness of rates and corporate profitability, but 
also created legislation to protect the public 
interest and to deal with the change of owner- 
ship of @das utilities (Sectroneco 2), oretne Urn 
Act ye Therefore the control and management of 
the gas utilities is a constant public concern 


of the Government. 


Upon any proposed change in control of a gas 
utility there should, in the Board's opinion, 
be a demonstration of the financial and manage- 
Tlial competence of those to be, in ~control™ to 
Carry outb fthe op lagatrons= creer iemeUll ila UyameCo 


serve the public efficiently and at fair rates. 


Under the existing: legislation, before 20° per= 
cent or more of any class of shares of a gas 
utility be acquired, the approval of the Lieute- 
nant Governor must be obtained. This approval 
or disapproval. 1S )e1vene srollowingys al spuDLic 
hearing before the O.E.B. unless the Lieutenant 
Governor has dispensed with a public hearing. 


In either case it is the Lieutenant Governor 


Liges 
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who approves or rejects the proposed change in 
ownership. In any event, Section 26(2) applies 
only ~to™~ changes in direct ownership of the 
WoL lec y; It does not extend to’ the change in 
ownership or control of the company which owns 
Die uu cy. This Board recommends that the 
existing pre-acquisition approval procedure for 
the change in control of an Ontario gas utility 
be retained and strengthened in order to extend 
to the change of control or ownership of hold- 

invecunpanvess CONtEGTOLLIng ‘the utilities. In 


order to do this Section 26 should be amended. 


318 ies 9) At the hearing, the Board heard arguments for 
and against such an extension of the present 
pre-acquisition approval procedure, and_ the 


advantages and disadvantages are analyzed below. 


Advantages: 


1 bat, it a sclatee 10 control Is Not ‘voinp to be 
approved it should be stopped or held up from 
Lie Deriinli nowt i « Obder 8CO, IWNliimeze, “COSts, 
delay, inconvenience, damage to the customers 


and shareholders. 


i Pe An already-effected change in ownership or 


Ly 


TL 
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control »is.s.difbicult. or impossibl eaito prevense: 
A change that needs to be reversed may cause 
much damage to the utility directly or indi- 
rectly, in terms of expense, dislocation, in- 


creased cost of capital, increased risk, etc. 


If the change is to be approved with conditions, 
those conditions should be known from the be- 
ginning, so as to permit the purchaser to with- 
draw if the conditions are considered by it to 
be too restrictive. The Government may not 
know until this Board investigates, either 
directly or through a public hearing, whether 
to approve the change in control or, if the 
change is to be approved, the conditions, if 


any, that should be imposed. 


The Board believes that rather than have a set 
of general rules or conditions which must apply 
to. every» change of ‘control, offs amurilityeesthe 
conditions should be tailored to meet the re- 
quirements of each case. The three major na- 
tural gas utility companies each have different 
circumstances as do their various holding com- 
panies. One~ only needs to review the under- 
takings given in the past when change in con- 
trol has taken place, to realize the virtue of 
tailoring bh thes Moondihtvonssetom f btey caciimeraase:. 


Such a flexibility of regulation is only pos- 
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SToboes- andercan son ly-epemnaln eto Pthevipartiesyif 
the approval and accompanying conditions are 
required” before the completion of’ the acquisi- 


con's 


Noeroie epresen. “Gime Theres sant existing in- 
dustry understanding of government and _ Board 
DolVeverrecarding | change ol #control . A degree 
of predictability and certainty has developed 
in Ontario from the way in which the Lieutenant 
Governor has dealt with proposed changes in 
CONnEROlmMpy sto jie Ipresent. soEvidence of iehils; als 
suppesived sby = ther fact =that” Unicorpy? without 
being required to do so, offered various under- 


Tahsin Sey One siia kings e 1Cs” “Olrems tog, take, iover 


Union’ Enterprises: “~The-question which is asked 
tsa UWhate wis Unicorp’ had'4not “been, willing -to 
orter ~any “protective. “undertakings?” In that 


event. it "is the’ Boards) view sthat meither othe 
Lieutenant Governor nor this Board could have 
stopped the takeover or imposed. appropriate 
CondealvoOnse = silo hte Ompenes Or tan tb = netroactive 


legislation. 


The spubin che ineiche Boardts Pty ews. ye Should? abe 
encouraged to advance its views regarding a 
Cnangemetirr concer)! * oblmar rod se” boilutyes beforesea 
change %ts %effected: In* the ic¢ase of) Union 


Enterprises/Union Gas, between one third and 
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one half of the shareholders live in the fran- 
chise area, and many of the 505,000 customers 
are shareholders and employees. From the evi- 
dence presented to the Board, these residents 
believe that they have a right to be heard. 
They cannot be heard without a hearing, and a 
hearing after control has changed hands is not 


meaningful. 


Disadvantages: 


Bhels 


It was argued that a pre-acquisition approval 
procedure may: be contrary to economic prin- 
ciples which support the free movement of re- 
sources and capital, thus leading to the most 
economic allocation of resources and keeping 
the cost of capital at the lowest possible 
ewe li The Board asked for but received no 


evidence that constraints on the change in 


“control (‘Ob owne csp sou anweescentiads Spublrc 


SCT VACeySUGh asa spas. Utied tye have caused the 
cost of .capital tow increases ne Gandad an eel neacu 
a spokesman for Inter-City stated that the 
pre-acquisition approval procedure which Inter- 
-City followed when it purchased Northern and 


Central, had not increased its cost of capital. 
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be was pangued: that fas pre-acquisition «approval 
process. leads ato gad phoekrdeci Siions;awhich can 
create uncertainty and, consequently, to ex- 
pense. However, there was no evidence that 
uncertainty has been created by previous deci- 
SLOUS aeOCeetiadg seiner (COStegota -capi ta lehihass« ‘iin 


creased jaSc<a result. 


It was argued that a pre-acquisition approval 


procedure is expensive and causes delay. 


It was argued that a pre-acquisition approval 
procedure, is not needed since the problems can 
be dealt with in the normal rate hearing pro- 
cess. the sBoand ibelieves athag?yiti"issampontant 
to emphasize the reasons why the normal rate 
hearing. process. 1s. too Jate and too little to 
Den ehPeGtiveds pin) Cons training) si0mnsapprovang 
changes in control and ownership of natural gas 


utilities. 


(a) A rate hearing takes place once a year or 
once every two years on average. If one 
had to wait two years before a takeover 
could be reviewed much less reversed, the 
damage could be incalculable and _ perhaps 
irreversible. Sstoppingrea stakeoverm 1s ‘one 


thing, bot, reversing iteis: quite another. 


(b) The rate hearing authority would require 
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the power to reverse the takeover. | Nei- 
ther the Board nor the Government pre- 


sently possesses this authority. 


(c) <A rate hearing does not focus on whether 
the acquiring company has the experience 
or financial stability to manage the uti- 


lity: directly of nial fpeculye 


(d) During a rate hearing jthesihoandeiby slaweeis 
limited to its powers under Section 19 and 
is limited by tradition to the historical 
principles of rate fixing. These powers 
and principles do not clearly enable the 
Board to review and order a response to 


the concerns outlined in Chapter 9. 


The Board is convinced that a normal rate hear- 
ing is not an adequate forum for approval of 
change ‘OF ownership On sconeroln. 400" st COngiLy 
recommends that the existing pre-acquisition 


approval procedure be extended and strengthened. 


Recommendation 


heed ie) 


This Board—recommends, that, the existinpaapre- 
acquisition approval procedure of the change in 
Control ol “aly OliGarloe pase Uli lity. bes Telatued 


and strengthened. In order to do this). section 


11/8 
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26 of the Ontario Energy board Act should be 


amended. The amendment should ensure that the 


pre-acquisition approval procedure would in- 


volve the following steps: 


Lid 


No accumulation/acquisition of the voting 
sHares Of Whe utrlityyeethe parent or the 
grandparent of the utility, greater than 
20 percent, should take effect without the 


approval of the Lieutenant Governor. 


The proposed new owner must advise the 
Lieutenant Governor, the Minister of Energy 
angeethe “Osbebe. Of -1LS intent to acquire 
SUCRMFOWNEESNID Or (control ~of “an “Ontario 


gas utility. 


At the direction of the Lieutenant Gover- 
nor. tne -OlB “would ~hold’’a *publre. Hearing 
into the matter and make recommendations 


relating to any conditions of approval. 


The Lieutenant Governor would have the 
power under Section 35 to waive such a 
public hearing. Li seme Vibe Ww Ore Cle 
Board however that public hearings in 
these —circumstances, ‘are ‘desirable. How - 
ever, if there’ is to be no public hearing, 


the Board should be asked to recommend any 
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appropriate conditions of approval since 
Et qwild ediavey, they, duty hytog monitor” “and 


enforce the conditions. 
ae The conditions of approval would be treated 
as an order of the Board and be monitored 


and.enforced by it as such. 


6. Any transfer without the approval of the 


Lieutenant Governor would be void. 


LALO 
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12. SUMMARY OF RECOMMENDATIONS 


The following is a summary of the Board's re- 
commendations as they appear in the preceding 
chapters of the Report. 


7/0 Holding *Companies,yTakeovers..... 


Teal The Board recommends to the Lieutenant Governor 
that, subject to the other recommendations set 
forth in this Report, no action be taken to 
interfere with the takeover of Union’ En- 


terprises by Unicorp Canada Corporation. 


8. Specific Findings 


8.9 Since it would appear that there is doubt as to 


the Board's authority to require financial 


y2v7a 
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forecasts when necessary, the Board recommends 
that the Ontario Energy Board Act be. amended, to 
enable the sBoard.to onder Jthat “the gnetescary 


evidence sver prodicedh 


In order that the customers “of -Union “Gass should 
not: be sexposed 6 Co hhessrvsk eof Unone shen dass 
failure) to pay dividends» on eredeem) ats pret - 


erencesshares, 


a Union Enterprises and Unicorp should 
guarantee .the payment of the pref- 
erred share sedividend by?Union Shield 
to Union seGasiauntimamitie preference 


shares are redeemed. 


ii) An undertaking should be given by 
Unions vinterprasespeghatesiwithouty the 
ADProval “of. thes Boats andmuntwiessuch 
time 2zasembhes preference shares. are 
redeemed ,oiUnion dEnterprises will not 
nermntayany echanpes totethe assets of 
Unk onsishieddiwwhichewnderlie the pref- 


erence shares. 


An undertaking should be given by Union En- 
terprises and Unicorp thatmataithes dividend if rom 
Union Shield to Union Gas becomes taxable, then 


the preference shares would be redeemed. 
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eone 


Union Enterprises and Unicorp should guarantee 
to Union weGasert) ateelin tras, called upon ‘to make 
good on its guarantee [as to interest and prin- 
GID Le pant Zoo mp ulion sem irefernedea shares “issued 
by, Precambrian, to, Fiberglas Canada] both com- 
PanLeses | Lact enUDLOnMeehnterprises,. and Unicorp | 


will indemnify Union Gas. 


9. Subject Matters for Regulation 


a 


v) Having noted the clauses in the Settlement 
Agreement between Unicorp and Union En- 
SeupiESCSERLGLaGiNgas to “termination —and to 
encumbranéem off -Uni conpeesecurities:, ) the 
Board recommends that there be added to 
the joint undertakings a commitment that 
in the event that the.Agreement is to he 
altered or terminated, notice shall be 


piven tomthewOntariogEnerpyeboard: 


(eee lie orders scome dca wewith. «some of the «fol- 
lowing areas, of. concern ‘other than during a 
takeover or at.a rate hearing, it will be nec- 
essary to make certain amendments to the OEB 


Netw tomet tec tesuc heath om tys] 


leas 
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mete 


SAMS: 


The [Unicorp/Union  Fnterprises] joint un- 
dertakings are not satisfactory because they do 
notmdeal “wrth? the “utrlity Ss investment ih non- 
utTlirty “and unregulated “activitrese. » lierctore- 
the Board recommends that the undertaking set 
out as paragraph 5 of the joint undertakings be 
rewritten “to disallow “any “diversification with. 
in’ ithe: Sut ty “without thes seo tenn Ove oe 
the Board. 


The’ Board recommends that the joint un- 
dertakings be enlarged to forbid affiliated 
Cransactrons ‘without “the prior consent of the 
Board, which consent could be given without a 


hearing. 


PIn “regard” * to” the” "capitaimestructure’ pro- 
visions in the Unicorp/ Union Enterprises joint 


undertakings: ] 


mle The Board views the $27,000,000 ceiling on 


dividends as unnecessarily restrictive. 


“ae The capital structure constraint 1s limited 
to "the most recently decided [Union] Gas 
rate Case? +77) from time sto=tcime'™. "This 1s 
not ‘satisfactory “because the undertaking 
should provide that the shareholder equity 
will not be reduced below that permitted 


by the Board regardless of any rate case. 


Le2reA 


Loe 
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oF lt ‘the Eshareholder tequiyty it#alls below a 
Tedumrediralevel, gether Wont undertakings 
authorize Union Gas to raise equity on its 
OWnin gehe inankett lh Eseis not a satisfac- 
LOLVegprOwi ston — toy tne Board. It may not 
be possible for Union Gas to do a small 
equity issue and in any event it might cost 
too much. The joint undertakings should, 
IneeeneeeboaTdysy VEews require Union En- 
terprises ‘and Unicorp?to anvest the needed 
GapiitaleirtegUnion, Gas Isatisfiies the Board 
Chathiitrcaannoterdo! tsosore cangonly do so at 


an unreasonable cost. 


[The undertaking regarding change of control] 
should be amended to include the Ontario Energy 


Board. 


[The undertaking regarding acquisition premium] 
should be amended to include acquisition costs 
and reorganization costs and by adding the 


words “or recovered in the cost of service". 


The existing undertakings relating to Consumers' 
Gas, Northern and Central Gas and the proposed 
j0mnt Sainderntakings 9 oba2Unicorp and Union. En- 
terprises relating »to, Union Gas should be sup- 
plemented by the government with an amendment 


foeeube wOntarto: Energy sBoard Act “so that the 


respective undertakings are equivalent to 


(Rey as 
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orders of ffhisivBoard Sand Jenfore; blew as suche 
In enforcing the undertakings, the Board would 
he deemed to have had and to have jurisdiction 


to snake such torders) mow fandivin’ thes future: 


11. Approval Procedure on Change of Control 


PALS 


This Board recommends that the existing pre 
acquisition approval procedure of the change in 
control golf ameOntarios PAs utility be retained 
and strengthened. In order to do this, Section 
26, of thes Ontariomknengy board “Act should “be 
amended. The amendment should ensure that the 
pre-acquisition’ approval ‘procedure would in- 


volve the following steps: 


is: No accumulation/acquisition of the voting 
shaireswofe they utulity yy? the |parent® or the 
grandparent of the utility, greater than 
20 pércent es shou lil@itakel efitect  withoutmthe 


approvalMomstheslweutenanbiGevernor: 


fo 


The &proposed mew," owner  must* advisevethe 
Lieutenant Governor; the Minister of Energy 
andi ithe SO EVEL Te tob Pais. Mynvente to -acqui ge 
such Mownershrpetri-eontrol sit anieOntapio 


casei dusty. 
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ee ag: 


At the direction ‘of the Lieutenant Gov- 
ShUCr anew hmVou Lda noLdma public nearing 
into the matter and make recommendations 


Deda Cin eee OV ANY ECONGLELONS: Of “approval. 


The Lieutenant Governor would have the 
power under Section 35 to waive such a 
Dube made ale. Ti getsmelicu VLewe Of the 
Board however that public hearings in 
these circumstances are desirable. How - 
ever, if there is to be no public hearing, 
the Board should be asked to recommend any 
appropriate conditions of approval since 
it will have the duty to monitor and en- 


force the conditions. 


The conditions of approval would be treated 
as an order of the Board and be monitored 


and enforced by it as such. 


Any transfer without the approval of the 


Lieutenant Governor would be void. 
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